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OPINION

Appdlant, Gabriel Deon Myles, pled guilty to possession of four to 200 gramsof acontrolled
substanceand possession of four to 200 gramsof acontrolled substancewithintenttoddiver. Thetrid
court found him guilty only of the possess on charge and sentenced himto e ght yearsimprisonment. On
apped, hechdlengesthevoluntarinessof hisplea, daimingthat histrid counsd wasineffectiveandthetrid
court failed to admonish him regarding the applicable range of punishment. We affirm.

Appdlant was charged with both possess on and possessonwith intent to deliver cocainefollowing
anHPD officer’ sinvestigation of aparked car occupied by appellant and another man. Astheofficer



questioned gppd lant, he noticed an enve opeticking out of hispocket and ad ear plastic bag hanging out
of hissock. Theofficer dsonoticed another clear plastic bag onthefloor near thedriver. Theenvelope
wasfound to containagreen, leafy plant substance. Thecontentsof the plastic bagsfiel d-tested positive
for cocane. Duringasearchof thecar, theofficer discovered abattleof syrup-likesubstancethat likewise
field-tested positivefor cocaine. Appd lant wasarrested and charged with possesson of the27.61 grams

of cocaine. Thedriver was released at the scene.

Appdlant damshispleawasinvoluntary because hewas denied effective assstanceof counsd.
Hebasesthisdamontheassartionthat histrid counsd advised himto plead guilty without chalengingthe
Sate sevidencelinkinghimtothebag of cocainefoundonthedriver’ ssdeof thecar. Hedsodamsthet
histrial counsel failed to adequately investigate the facts of the case.

Becausegppd|ant coucheshisvoluntarinessargument in termsof ineffectiveasssanceof counsd,
wewill apply thetwo-prongedtest e ucidated in Strickland v. Washington. See466 U.S. 668 (1984);
seealso McFarlandv. Sate, 928 SW.2d 482, 500 (Tex.Crim.App.1996). Toprevail onthisclaim,
theappellant must first demonstrate hiscounsd'srepresentation fell bel ow an objective standard of
reasonablenessunder prevailing professional norms. SeeSrickland, 466 U.S. at 688. Second, the
gopdlant must provethat but for counsd’ sdeficiency theresult of thetrid would havebeen different. See
McFarland, 928 SW.2d at 500. Under thisanaysis, trial counsdl'scompetenceispresumed, and the
appdlant must rebut thispresumption by identifying theactsor omissonsof counsd thet aredlegedtobe
ineffective. Seeid. at 500. Thegppdlant mugt dsoaffirmatively provethat theseactsfdl bdow thenorm
of professiond reasonableness. Seeid. Appdlatecourtswill not specul ate about counsd’ seffectiveness.
SeeHuynhv. Sate, 833 S.\W.2d 636, 638 (Tex. App.—Houston [14" Dist.] 1992, nopet.). Rather,
such a claim must be firmly supported by the record. See McFarland, 928 S\W.2d at 500.

Here, thereisno evidencein therecord supporting gppel lant’ sclamthat histrid counsd did not
properly advisehimnor isthereany evidencethat histrial counsel failedto performan adequate
investigation of thefacts. Rather, tofindinfavor of gppdlant, wemust specul ate about theseessentid facts
which is something we refuse to do.



Moreover, gopdlant hasfailed to show how theresult of histrid would havebeendifferent had his
atorney decided to chdlengetheevidencelinking gopdlant to the cocainefound onthedriver’ ssdeof the
car. Therangeof punishment for aconviction of cocaine possess onisdependent upon theamount of
cocaneoneischarged with possessing. See TEX. HEALTH & SAFETY CODEANN. 8481.115 (Vernon
Supp. 2000). Here, appellant wasfound to have possessed two bagsof cocaineand aliquid cocaine
substanceinacough syrup bottle. On apped, headmitsto possessingthe bag of cocainefoundinhis
sock and apparently admitsto possessing the syrup-likecocaine. Appd lant, however, clamsthat his
atorney should have chdlenged the admission of the second bag of cocainebeforeadvisnghimto pleed

guilty.

Theonly way theresult of histrid would bedifferent isif the cocainein the bag found on appe lant
and theliquid cocaine had acombined weight of lessthan four grams, and the cocaineinthesecond bag
wasused toincreasethetotal weight of the cocaineover four grams, thereby increasing appellant’s
punishment range. Therecord, however, doesnot show therespectivewe ghtsof thetwo bagsand the
syrup; rather, therecord only reflectsthat thetota weight of dl threewas27.61 grams. Thus, wecannot
determineif gppellant might have been charged with alesser offense(e.g., possession of acontrolled
ubglanceweghing oneor moregramshbut lessthanfour grams) if hiscounsd weresuccesstul inchdlenging
gppdlant’ spossess on of the second bag of cocaine. Any determination about hispunishment, therefore,
would be completely speculative and does not satisfy the second prong of the Strickland test.

Becausegppdlant hasfaled to provethat histrid counsd wasineffective, weoverulehisfirg point

of error.

Inhissscond point of error, gopdlant complainsthat thetrid court erred by fallingtoadmonishhim
regarding therangeof punishment for dl charged offenses, making hispleainvoluntary. Appellant was
charged with possess on of between four and 200 gramsof acontrolled substance-asecond degreefe ony.
See TEX.HEALTH & SAFETY CODEANN. §481.115(d) (Vernon Supp. 2000). With oneenhancement
paragraph, gopd lant wassubject toimprisonment for fiveto ninety-nineyearsif found guilty of thisoffense.
SeeTEX. PEN. CODEANN. 8§ 12.42(b) (Vernon 1994). Appelant wasa so charged with possession of
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between four and 200 gramsof acontrolled substancewithintent to ddiver—afirst degreefelony. See
TEX.HEALTH& SAFETY CODEANN. 8481.112(d) (Vernon Supp. 2000). With oneenhancement
paragraph, appellant wassubject toimprisonment for arangefrom fifteen yearstolifeimprisonment if
convicted of thisoffense. See TEX. PEN. CODEANN. §12.42(c)(1) (Vernon 1994). Becausethetria

court failed to admonish him of the penalty ranges for both crimes, he claims his plea was involuntary.

Wefal toseehow thetria court’ sfailureto admonish appelant ontherangeof punishment for
possessonwithintent toddiver, acrimeof which hewasnot convicted, ratesin any way tohisconviction
for possession. Any error onthepart of thetria court onthat issuewould not have madehispleaof guilty
tothiscrimeinvoluntary. Therecord doesdisclosethat hewas properly admonished asto therange of
punishment for the convicted offenseand hissentence of e ght yearsfitswithin the punishment rangefor thet
crime. Finding noerror, weoverrulegpped lant’ ssecond point on gpped and affirm thejudgment of thetrid

court.
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