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OPINION

Appdlant wascharged by indictment with theoffense of passession of marihuana. Theindictment
dlegedaprior fdony convictionfor the purpose of enhancing therangeaf punishment. Without the benefit
of apleabargain agreement, appellant pled guilty to the charged offense and true to the enhancement
dlegation. Thetrid court assessed punishment at twenty yearsconfinement inthe Texas Department of
Crimind Jusice-Inditutiond Divison. Appdlant raisesasnglepoint of eror dleginginefectiveassgance
of counsel. We affirm.



I. Factual Summary

Appdlant and hisfather were chargedin sparateindictmentswith commisson of thesameoffense,
namely, possession of marihuana. Bothwererepresented by thesamecounsd inthetrid court. When
counsd wasunableto reach an acceptabl e pleabargainwith the State, gppellant and hisfather pled guilty
tothecharged offensesand thetrid court assessed punishment a twenty yearsand fiveyearsconfinement

in the Texas Department of Criminal Justice--Institutional Division, respectively.
[1. Appdlant’s Argument

Appdlant contendsthejoint representation by trid counsd resulted ingppd lant recaivingineffective
assganceof counsd. Specificdly, gppdlant arguesthe State placed trid counsdl “inabox by refusngto
work separatedealsfor theagppellant and hisfather. The prosecutor’ spositionwasthat either boththe
appellant and hisfather plead [guilty] or they bothwould havetogototria.”* Inexchangefor pleasof
guilty, the State of fered appellant twelveyearsand hisfather eight yearsconfinementinthe Texas
Department of Criminal Justice--Institutional Division. Appellant contendsherefusedthe State's

recommendation because it required his father to go to prison.
[11. Standard of Review

Genadly, our gandard of review for ineffectiveass stance of counsd damsisthetwo-prong test
of Srickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). This test
requiresan gppd lant to demondratefirg that counsd'srepresentation fell below an objectivestandard for
reasonableness, and secondly, that but for counsd's defi cient representation, theresult of the proceeding
would havebeendifferent. 1d.,466 U.S. at 687, 104 S.Ct. at 2064. Anexceptiontothisgenerd rule
goplieswhenwereview damssemming fromjoint representation by trid counsd. Under thisexception,
the second prong of Strickland doesnot apply. 1d.,466 U.S. at 692, 104 S.Ct. at 2067. If counsdl's
performancewasadversdly affected by hisactiverepresentation of conflictinginterests, pregudiceis
presumed. SeeCuyler v. Qullivan, 446 U.S. 335, 345-350, 100 S.Ct. 1708, 1716-19,64 L .Ed.2d

! Thisargument is supported by the affidavit of trial counsel, which wasfiled in support of
appellant’ s motion for new trial. Said motion was overruled by operation of law.
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333(1980). Thisissobecauseasnglelawyer cannot Smultaneoudy represent the conflicting interestsof
twoclients. SeeGlasser v. United Sates, 315U.S. 60, 70, 62 S.Ct. 457, 465, 86 L .Ed. 680 (1942).
However, not al codefendantshave conflicting interests, and there may beatactica advantagefrom
presentingacommon defense. SeeRaspberryv. Sate, 741 SW.2d 191, 197 (Tex.App.--Fort Worth
1987, pet. ref'd). Consequently, permitting asingleattorney to represent codefendantsdoesnot dways
violatethe condtitutiond guaranteesto effectiveass ganceof counsd and themerepossibility of aconflict
of interegtisinsufficient toimpugnacrimina conviction. SeeCuyler, 446 U.S. at 350, 100 S.Ct. at 1719.

A defendant who doesnot complain of aconflict of interest at trial can demonstrateaviolation of
theright to reasonably effectiveass sance of counsd if he can show that defense counse wasburdened
by an actual conflict of interest that had an adverse effect on specific instances of the attorney's
performance. SeeHowardv. Sate, 966 S.W.2d 821, 826 (Tex.App.--Austin 1998, pet. ref'd). An
actua conflict of interest ariseswhen one defendant standsto gain significantly by counsel adducing
evidenceor argumentsthat aredameaging to the cause of acodefendant whom counsd isa o representing.
SeeExparteAlaniz, 583 SW.2d 380, 381 n. 3(Tex.Crim.App.1979). Wherethereisevidenceof
counsd's"druggleto servetwo maeders' that cannot be serioudy doubted, afinding of ineffectiveassance
based on counsal'sconflict of interest necessarily follows. SeeEx parte Acosta, 672 SW.2d 470, 474
(Tex.Crim.App.1984); Ex parte McCormick, 645 SW.2d 801, 806 (Tex.Crim.App.1983).

Actual conflictsof interest have beenfound on several occasions. For example, in Amayav.
Sate, 677 SW.2d 159 (Tex. App.--Houston[ 1st Digt.] 1984, pet. ref'd), aconflict betweenthevarious
aibi witnesses could have been expl oited to one codefendant's benefit, but thiswould haveharmedthe
defenses of the other codefendants. Thus, therecord showed that one codefendant stoodtogain
ggnificantly at theguilt tage by counsdl adducing evidenceor argumentsthat would have damagedthe
causeof hiscodefendantswhom counsel wasa sorepresenting. InMayav. Sate, 932 S.W.2d 633
(Tex.App.--Houston[14th Dist.] 1996, no pet.), thiscourt found anactua conflict of interest whenan
atorney represented ahusband and wifeinajoint prosecutionfor attempted murder. There, thehusband' s
theory of sdf-defensewasundermined by thewife swritten confesson and her testimony beforethejury.
Thejoint representation prevented counsd from cross-examining or impeaching thewifetofurther advance



thedefenseof thehusband. Smilarly, counsel could not seek to minimizethewifée sinvolvementinthe
incident without shifting the attention and guilt tothehusband. Thesedilemmeasrepresent actud conflicts
of interest. 932 S.W.2d 633, 635-636.

V. Analysis

Astherewasno complaint of aconflict of interestinthetria court, thequestion presentedis
whether defense counsdl wasburdened by anactual conflict of interest in hisrepresentation of appellant
andhisfather. SeeHoward, 966 SW.2d at 826. Inother words, did either gppellant or hisfather stland
togansgnificantly and theother stand to be damaged by accepting trid counsd’ sadvicetowaivejury
tridsand plead guilty to the charged offensewithout the benefit of apleabargain agreement. SeeAlaniz,
583 SW.2d at 381.

Here, appellant and hisfather were confronted by aprosecutor who wished to resolve each of
these prosecutionsinthesamemanner, ther by pleaor by trid. Certainly, it waswithintheprosecutor’'s
discretionto proceed inthisfashion. Wehaveno reasonto bdievethe prosecutor would not havefollowed
this course had appellant and his father been represented by separate trial counsel.

Appe lant contendstrid counse’ s* ability to obtain apleabargainfor [appelant] certainly was

limited because it meant [appellant] would have to deny his father a shot a probation.”

By adviging both gppellant and hisfather to plead guilty without an agreed recommendation asto
punishment fromthe State, trid counsd pursued theonly courseof action which provided the opportunity
for community supervisonnot just for thefather but for gppellant aswell. Neither weredigibletoreceive
community supervisonfromajury asboth had prior felony convictions. See TEX. CODECRIM. PROC.
art. 42.12 8§ 4(e). Indeed, the presentence report reflects appel lant hoped to receive community
supervison? Under thisstrategyy, neither appellant, nor hisfather, sood to gain a thedamageto theother.
Indeed, both shared the opportunity to havethetria court assess probated sentences. Thefact that
gppellant was not accorded community supervision and ultimately received agreater punishment than

2 Specificaly, the presentence report states: "[Appellant] stated he is in hopes of a probated
sentence so that he can continue to support his mother, wife and children.”

4



originally offered by the State doesnot establish an actud conflict of interest semming fromthejoint

representation of trial counsel.

Accordingly, wehold gppdlant did not receiveineffective ass stance of counsd inthetrid court.

The point of error is overruled.

The judgment of thetria court is affirmed.

/s CharlesF. Baird
Justice

Judgment rendered and Opinion filed May 4, 2000.
Panel consists of Justices Hudson, Wittig and Baird.’
Do Not Publish — TEX. R. APpP. P. 47.3(b).

3 Former Judge Charles F. Baird sitting by assignment.
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