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OPINION

Brandon Danid Gardagpped saconvictionfor aggravatied sexud assault of achild onthegrounds
that: (1) hewasdenied hisright to an evidentiary hearingonhismationfor newtria becauseit alleged

Issuesnot determinablefromtherecord; (2) hispleawasinvoluntary becauseherdied on erroneousadvice
fromhistrid counsd regarding probation; and (3) herece ved ineffectiveass sance of counsd becausehis
tria counsd falledtoinvedigatethe caseand incorrectly advised him concerning hisdligibility for probation.

We affirm.



Background
Appdlant wascharged by indictment with aggravated sexud assault of achild. Hepleaded guilty
tothechargewithout an agreed punishment recommendationfromthe State. Thetrid judgefound sufficient
evidenceto substantiate appellant’ sguilt, but withheld aformal finding of guilt until apresentence
investigation could beconducted." Subsequently, thetrid judgefound appellant guilty and sentenced him
to Sxteen yearsconfinement. Appelant filed amotion for new trid, which wasdenied without ahearing.

Hearing on Motion for New Trial

Inhisfirg point of error, gppellant contendsthat thegroundscontained inhismotionfor new trid
gavehimtheright toan evidentiary hearing becausethereisevidencewhichisnot determinablefromthe
record. Herequeststhat weabatethe appeal and order the caseback tothetria court for ahearingon
the motion for new trial.

Therighttoahearingonamotionfor new trial isnot anabsoluteright. See Reyesv. Sate, 849
S.\W.2d 812,815 (Tex. Crim. App. 1993). Prior to obtaining ahearingonamotionfor new trid, the
motion must havebeentimely filed and properly presentedtothetrial judgeand, if themotionaleges
groundsnot aready intherecord, it must be supported by an affidavit elther of theaccused or someone
el sespecificaly showing thetruth of thegroundsof attack. See Jordanv. Sate, 883 S.W.2d 664, 665
(Tex.Crim. App. 1994); Reyes, 849 SW.2d at 816. Therequirement of asufficient affidavitin support
of themotion prevents*limitlessfishing expeditions.” SeeVyvial v. Sate, 111 Tex. Crim. App. 111,
115,10S.W.2d 83, 85(1928). If themotionisnot supported by an affidavit made by someonewith
knowledge of theagpplicablefacts itishearsay andisinsufficient to support themotion. Seeid. at 114-15,
10SW.2d at 84;*seealso TEX. R. EvID. 602. Althoughtheaffidavitisnot requiredtoreflect every

. Appellant waived hisright to a court reporter at the plea hearing.

2 In Vyvial, the Court stated:
Wedo not believeit should be held that oneconvicted of crimewho makesamotion
for new trial pointing out extraneous matters as grounds thereof, all of which are
hearsay as to the accused, and to which he necessarily swears on information and
belief, isentitled to have such motion considered without attaching the affidavit of
some person who hasknowledge of such matters, or unlessthe motion named some
person as the source of the information and belief of the accused in making the
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component legdly required to establishrelief, it must reflect that reasonablegroundsexigt for holding that
suchrelief could begranted. SeeReyes, 849 SW.2d at 816. A conclusory affidavit doesnot establish
reasonablegroundsentitling adefendant to ahearing onthemotion. See Jordan, 883 S.W.2d at 665.
A trid court’ sdenid of ahearingonamoation for new trid isreviewed for abuseof discretion. SeeReyes,
849 SW.2d at 815.

Inthiscase, gppdlant filed hismotion for new trid aleging ineffectiveass stanceof counsd on
variousgrounds.® Themotionwastimdy filed,* properly presentedtothetria judge,® and wassupported
by asingleverification, sgned and swornto by appd lant’ sappellateattorney, stating“ | havereadthe
foregoingMoationfor New Trid and swear that dl of thedlegationsof fact contained thereinaretrueand
correct.”

However, eech of thedlegationscontainedinthemoationisexpresdy based oninformationand
belief. Inaddition, neither themotion nor theaffidavit establish afoundation for theattorney’ sknowledge

alegations of the motion, or without stating some reason or excuse for failure to
have supporting affidavitsor for not procuring the namesof the parties upon whose
statements of fact appellant relied as the source of hisinformation. It seemsto us
to hold otherwise would authorize in every case the making of general indefinite
motionsfor new trial suponinformation and belief without specific averment of fact
or supporting affidavit . . . .

See Vyvial, 111 Tex. at 114-15, 10 SW.2d at 84.

Themotion contendsineffectiveassi stance becausethetrial attorney: (1) did not properly investigate
the case; (2) did not properly advise appellant of the consequences of a guilty plearegarding the
registration of sex offenders; (3) threatened towithdraw if appellant did not plead guilty, thusforcing
appellant to plead guilty; (4) allowed inadmissi bl etestimony of aprior out of state act that wasnever
adjudicated; (5) failed to negotiate apleabargain; and (6) failed to properly advise appellant that the
court could not grant probation following a plea of guilty to aggravated sexual assault of a child.

4 See TEX. R. APP. P. 21.4 (stating that adefendant must file amotion for new trial within thirty days
of the date the trial court imposes or suspends sentence in open court).

5 See TEX.R.APP. P. 21.6 (“ Defendant must present the motion for new trial tothetrial court within
10 daysof filingit, unlessthetrial courtinitsdiscretion permitsit to be presented and heard within
75 days from the date the court imposes or suspends sentence in open court”). A certificate of
presentation wasattached to the motion reflecting that the motion had been properly presentedtothe
trial court. The portion of the motion provided for thetrial court to set a hearing date was marked
“denied.”



of thedlegationscontainedinthemotion.® Under these circumstances, themotion and verificationdid not

establishthat therewasawitnesswho could testify to any of thefactsaleged inthemotion. Without such

awitness, therewasno reasonto conduct ahearing. Therefore, denid of ahearing on appdlant’ smaotion

for new trial was not an abuse of discretion, and appellant’ sfirst point of error is overruled.
Involuntary Plea and I neffective Assistance of Counsel

Appd lant’ ssecond and third pointsof error contend that hispleawasinvoluntary and that hewas
denied effectiveasssance of counsd becausehistria counsd misnformed himthat hewasdigiblefor
probation, and gppedlant rdied onthemisnformationinentering hisplea. Further, gppdlant arguestha the
trial court wasobligated toinformhimthat hewasnot eigiblefor probation anditsfaluretodosoaso
rendered hispleainvoluntary. Insupport of hisargument, appellant citesto therecord of the punishment
hearing wherein heacknowl edged that hewas seeking probation and wherehistria counse requested, in
his closing statement, that appellant be given shock probation or boot camp.

Generdly, toprevail onaclam of ineffective ass sance of counsd, an gppe lant must show, fird,
that hiscounsel’ sperformancewasdeficient, i.e., hisassistancefell below an objective standard of
reasonableness, and, second, that the gppellant wasprg udiced, i.e., thereisareasonable probability thet
but for counsel’ serrors, theresult of the proceeding would havebeen different. SeeStricklandv.
Washington, 466 U.S. 668, 687 (1984); Thompsonv. Sate, 9 S.W.3d 808, 812 (Tex. Crim. App.
1999). Theburdenfdlsonthegppd lant to show ineffectiveass stanceof counsd by apreponderance of
theevidence. See Thompson, 9 SW.3d a 813. Thesufficiency of an attorney’ sass stanceismeasured
by thetotdity of therepresentation. Seeid. Also, therecord of thecasemust affirmatively demondtrate
thedlegedineffectiveness. Seeid. Anappdllate court may not peculateonthereasonsfor trid counsd’ s
actions; whentherecord containsno evidence of thosereasons, we cannot concludethat counsel's
performancewasdeficient. See Jacksonv. State, 877 SW.2d 768, 771 (Tex. Crim. App. 1994). In
reviewing clamsof ineffective assstanceof counsd, scrutiny of counsel’ sperformancemust behighly
deferential. SeeStrickland, 466 U.S. at 689; Busby v. Sate, 990 SW.2d 263, 268 (Tex. Crim. App.
1999), cert. denied, 120 S.Ct. 803 (2000).

6 See TEX. R. EvID. 602 (“A witness may not testify to a matter unless evidence is introduced

sufficient to support afinding that the witness has personal knowledge of the matter”).
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Defensecounsd’ smignformation concerning probation may render aguilty pleainvoluntary if the
defendant showsthat hispleawasactually induced by themisinformation. SeeBrownv. Sate, 943
SW.2d 35,42 (Tex. Crim. App. 1997). However, adefendant’ sclam that hewasmisinformed, sanding
aone, isnot enoughfor ustofindapleainvoluntary. SeeFimbergv. Sate, 922 SW.2d 205, 208 (Tex.
App—Houston[1* Dist.] 1996, pet. ref’ d). Rather, when adefendant entershispleaon adviceof counsd
and subsequently challengesthevoluntarinessof that pleabased onineffectiveassstance, thevoluntariness
of the pleadependson whether counsal’ sadvicewaswithintherange of competence demanded of
atorneysincrimina casesand, if not, whether areasonable probability exigsthat, but for counsd’ serrors,
the defendant would not have entered aguilty pleaand would haveindsted ongoingtotrid. SeeExparte
Morrow, 952 SW.2d 530, 536 (Tex. Crim. App. 1997) (citing Hill v. Lockhart, 474 U.S. 52, 59
(1985)).

Inthiscase, gppellant’ sdlegationsrest primarily on hisargument that hewasnot digiblefor any
form of probation under section 3g, article42.12, of the Texas Codeof Crimina Procedure (the Code”).”
Thereareessentially threeformsof probation availableunder the Code: (1) “regular” probation or
community supervison; (2) “shock” probation; and (3) deferred adjudication probation. See TEX. CODE
CRIM.PROC. ANN. art. 42.12 (Vernon 1979 & Supp. 2000); West v. Sate, 702 S.W.2d 629, 634
(Tex. Crim. App. 1986), withdrawn on procedural grounds, Domanski v. Sate, 725 S.W.2d 718
(Tex.Crim. App. 1987). All threeformsareindependent of theothersinthat adefendant may bedigible
for oneor two of them, but not theother. SeeWest, 702 SW.2d at 634. Theterm* probation” isused
to refer to each forminterchangeably. Seeid.; Rodriguezv. Sate, 939 S.W.2d 211, 220 (Tex.
App.—Austin 1997, nopet.). Personsadjudged guilty of aggravated sexual assault of achild, suchas
gopdlant, arenot digiblefor regular probation, or community supervison. See TEX. CODECRIM. PROC.
ANN. art. 42.12, 8 3g(a)(2)(E) (Vernon Supp. 2000). Nor isadefendant adjudged guilty of thiscrime
eligiblefor “shock probation” or for shock “boot camp.” Seeid. art. 42.12, 886, 8. However, a
defendant convicted of aggravated sexua assault of achildisdigiblefor deferred adjudication probation

! Section 3g provides that a defendant adjudged guilty of certain offenses under the Penal Codeis

ineligible for community supervision. See TEX. CODE CRIM. PROC. ANN. art. 42.12, § 3g.
Aggravated sexual assault is one of those offenses. Seeid.
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under article42.12, section 5. Seeid. 85; Cabezasv. Sate, 848 SW.2d 693, 694 (Tex. Crim. App.
1993). Therefore, although appel lant iscorrect in hisassertion that hewasineligiblefor community
supervision probation under section 3g, hewasdligiblefor deferred adjudication probation under section
5.

Although appdlant clamsthat hewasimproperly advised by trid counsd astohisdigibility for
probetion, thereisno evidenceintherecord toindicatewhat, if anything, counsd’ sadvicehad beenon
that. Appe lant did not fileamotion for probation and, because hewaived the court reporter’ spresence
during thepleahearing, thereisnothingintherecordto reflect thetypeof probation gppel lant sought or
what hisexpectationsregarding probationwereat thetimeof enteringhisplea. Appellant |ater testified
during the punishment hearing that hewas saeking “ probeation” ; however it isnot goparent whether thet was
deferred adjudication, under section 5, or, erroneoudy, community supervision under section 3.2 Also,
dthoughitistruethat trid counsd requested shock probation or boot camp at the punishment hearing and
that appellant wasnot digiblefor elther, themaking of such arequest doesnot itsalf establishthat trial
counsd had erroneoudly advised appdlant that hewasdligiblefor thosetypesof probation.” Onthebasis

8 Relying on Harrison v. Sate, 688 SW.2d 497 (Tex. Crim. App. 1985), appellant contends that
requesting “probation” cannot be interpreted to mean a request for deferred adjudication. In
Harrison, the appellant had pleaded guilty to aggravated robbery and was ineligible for regular
probation. Theappellant argued that thetrial court had improperly admonished himwhenit advised
him that he might or might not be given probation. Seeid. at 498. The State argued that it was a
proper admonishment because the trial court could have been considering deferred adjudication.
Seeid. at 499. The court rejected the State’ sargument because there was no evidencein the record
that any party was considering deferred adjudicati on and to conclude the admoni shment was proper
on that basis would require “pure speculation.” Seeid. Therefore, we disagree with appellant’s
reading of Harrison, particularly in light of current case law which acknowledges that these terms
are used interchangeably. See Rodriguezv. Sate, 939 S.\W.2d 211, 220 (Tex. App.—Austin 1997,
no pet.). AsinHarrison, we declineto speculate asto what type of probation the partiesintended.

We are unaware of any cases holding - based on similarly scarce records - that an inappropriate or
inopportune request to the court sufficed as evidence of erroneous advice and thus ineffective
assistanceunder Srickland. Although appellant refersusto several casesin support of hisargument,
therecord in appellant’ scasedifferssignificantly from thefactsof those cases. See Turner v. State,
755 S.W.2d 207 (Tex. App.—Houston [ 1% Dist.] 1988, no pet.) (appellant’ sdesirefor probation was
clearly evidencedintherecord, havingfiled amotionfor probation and el ection for thejury to assess
punishment, having successfully challenged several venire members for cause because of their
inability to consider probation, and having testified during punishment to establish hiseligibility for
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of thisrecord, appellant hasnot met hisburden under Srickland to establish hisclaimsof ineffective
assistance by a preponderance of the evidence.

Further, becausethereisno evidenceasto what counsel’ sadvicemay have been, thereisno
evidencethat appdlant’ sguilty pleawasinduced by theadvice. Thus, wecannot determineif counsd’s
advicewaswithintherange of competence demanded of atorneysor whether areasonable probability
existsthat, but for counsdl’ serrors, the defendant would not haveentered aguilty plea.® Nor isthere
evidenceintherecordindicating that the pleawasentered into with an understanding that probationwas
avalable. Additiondly, although appellant stated during the punishment phasethat hewasthen seeking
probation, this did not reflect the voluntariness of his previous plea.

Therecordamilarly falsto support gopdlant’ sadditiond damsof inefectiveassganceof counsd.
Thereisnoindicationintherecord asto how trid counsd failed to adequatdly investigatethecase, nor is
thereany information about any witnesseshefailed to call or what they might have contributed to
gopdlant’ sdefense. Thereislikewisenothingintherecordto evidencehisdamsthat trid counsd faled
to pursue a plea bargain or whether he even discussed the matter with appellant.

Fndly, gppdlant assartsthat becauseit wasdear during the punishment phasethat hewasseeking
probation, thecourt had aduty to admonish himat thet point of itsunavailability and thecourt’ sfallureto
do so contributed to theinvol untariness of hisplea. Generally, atria court hasno duty toadmonisha
defendant asto the possibility of probation. SeeHarrisonv. State, 688 SW.2d 497,499 (Tex. Crim.
App. 1985). However, atrid judgeisrequired however towarn adefendant concerning hisindigibility
for probation if the defendant hopesto receiveand actively seeksprobation. See Gomezv. Sate, 681

probation); Ex parte Canedo, 818 S.W.2d 814 (Tex. Crim. App. 1991) (apost-conviction writ case
wherein appellant had an affidavit from histrial counsel which stated that he had erroneously advised
appellant that hewaseligiblefor shock probation); Ex parteBattle, 817 S.W.2d 81 (Tex. Crim. App.
1991) (a post-conviction writ case wherein the appellant supported his claims of ineffective
assistance with sworn affidavits from histrial counsel and himself).

10 Even assuming, for the sake of argument, that trial counsel had erroneously advised appellant that
hewaseligiblefor either of theunavailableformsof probation, appellant hasfailed to establish that
thisadvice prejudiced him, particul arly because he hasfail ed to show that deferred adjudication, the
form of probation hewas eligiblefor, isless desirable than shock probation or boot camp, and that
he would have therefore withdrawn his plea had he known that he was eligible only for deferred
adjudication and not for shock probation or boot camp.
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S\W.2d 814, 816 (Tex. App—Houston[1* Dist.] 1984, nopet.). Inthiscase, becausethereisnorecord
of theorigind pleahearing, wecannot determinewheat type of probation gppelant wasthen seeking, if any,
andtherefore, whether the court had any duty inthematter. Becausetherecordisthereforeinsufficient
to support gopd lant’ sassertionsunder hissecond and third pointsof error, thosepointsareoverruled, and
the judgment of thetrial court is affirmed.

Richard H. Edelman
Justice
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