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OPINION

EA Qil Service, Inc. and Smith EA Energy, Inc. (collectively EAI) sued Mobil Exploration &
Producing Turkmenigtan, Inc. (MEPT]) for tortiousinterferencewith contract and prospective business
advantage. MEPTI moved for, and wasgranted, summary judgment onthegroundsthat thelaw of
Turkmenistan, rather than Texas, applied, and that Turkmenlaw did not providearemedy. Onapped,
EAI bringstwoissues: firgt, whether thecourt below erredin concluding that Turkmen law, rather than
Texaslaw, goplied; second, andinthedternative, whether it erredin concluding that Turkmen law did not

provide aremedy.



EAI, whilepursuing bus nessopportunitiesinthe countriesof theformer Soviet Union, dlegedly
entered into aseriesof written and oral contractswiththe Turkmen government. Pursuant tothose
contracts, EAIl completed afeasibility study to determinewnhichidleoil welsin Turkmenistan couldand
should berepaired. They thendlegedly enteredintoa*“field serviceand management agreement” withthe

Turkmen government which granted EAI exclusive rightsin a portion of the Barsa Gelmes oil field.

MEPTI and the Turkmen government, meanwhile, entered into aprotocol whichledtoa
memorandum of understanding pertaining totheentire Barsa Gelmesfield. Finally, MEPTI andthe
Turkmen government entered aproduction sharing agreement for alarger area, whichindudedtheBarsa
Gelmesfield.

EAI wassubssquently informed by the Turkmen government that thelr Stuation waschanging.”
They werethentold that theonly work availablefor themwould betheworkover of shut-inwellsona
sarvicebads Appdlantsbrought suit againgt MEPTI in Texasdleging tortiousinterferencewithexiging

contracts and prospective business relations.

The Applicable Law

Theissueof whether Texasor foreign law gppliesto aparticular controversy isaquestion of law
that wereview denovo. SeeTEX.R.EVID.203; Duncanv. Cessna Aircraft Co., 665 S.W.2d 414,
421 (Tex. 1984). Our andysiswill begoverned by the principlesenunciated inthe Restatement (Second)
of Conflict of Laws. See Minnesota Min. and Mfg. Co. v. Nishika Ltd., 955 S\W.2d 853, 856
(Tex. 1996); Gutierrezv. Collins, 583 S.\W.2d 312, 318 (Tex. 1979).

For anissuesoundingintort, therightsand ligbilitiesof the partiesaredetermined by thelocd law
which, with repect tothat issue, hasthemost Sgnificant rlaionship to theoccurrenceand theparties. See
Minnesota Min. and Mfg. Co. , 955 SW.2d at 856; Duncan, 665 S.\W.2d at 420-21. In our
anaysisweconsder suchfactorsas. (a) theplacewheretheinjury occurred; (b) theplacewherethe
conduct causng theinjury occurred; (c) thedomicile, resdence, nationdity, placeof incorporationand
placeof businessof theparties; and (d) theplacewheretheredationship, if any, betweenthepartiesis
centered. SeeParrav. Larchmont Farms, Inc., 942 SW.2d 6, 12 (Tex. App.—El Paso 1996), rev'd



on other grounds, 941 S.W.2d 93, 95 (Tex. 1997) (expressly agreeing with the El Paso court’s
resolution of the choice of law issue); RESTATEMENT (SECOND) OF CONFLICT OF LAWS §145
(1971).

Whilethegatewiththe* mogt Sgnificant rlationship” is, asametter of law, thesourceof law for
thecontroversy, wemust bear inmind certain overarching principles. SeeDuncanv. Cessna, 665
S\W.2d 414, 421. Theseprinciplesinclude: (a) theneedsof theintersateandinternationd systems, (b)
therdevant policiesof theforum, (C) therdevant policiesof other interested datesand therddiveinterests
of those satesinthedetermination of the particular issue, (d) the protection of judtified expectations, (€)
thebasic palicesunderlying theparticular fidd of law, (f) certainty, predictability and uniformity of result,
and (g) easeinthedetermination and application of thelaw to beapplied. SeeMinnesotaMin. and
Mfg. Co., 953 SW.2d at 736; RESTATEMENT (SECOND) OF CONFLICT OFLAWS 86 (1971). These

principles will guide our analysis of the § 145 factors.

Thefirst factor, the placewheretheinjury occurred, isdisputed by theparties. EAl arguesthat
theinjury occurredin both Turkmenistan, where M EPT acted, and Texas, where EAI’ sfinancial
operationswerecentered. MEPT| arguesthat thesiteof theinjury was Turkmenistan, whereEAI’s
contractswerelogt. Turkmenistanisclearly thelocaewheretheinjury occurred, eventhoughitseffects
wereasofeltby EAI’ sTexasheadquarters. See CPSintern., Inc. v. Dresser Industries, Inc., 911
SW.2d 18, 29 (Tex. App—El Paso 1995, writ denied) (holding thet any financid harmin Texasflowing
fromthetortiousinterferencewas* ameremeasurement of and produced by” theinjury in Saudi Arabia);
Sate Nat. Bank v. Academia, Inc., 802 S.\W.2d 282, 291 (Tex. App.—Corpus Christi 1990, writ
denied) (holdingthat 1llinoislaw gppliedtoadamfor tortiousinterferencearisng fromaBank'sactions

inseizing property in Chicago despite the economic impact on the Texas corporation).

Thesacond factor isthe placewherethe conduct causing theinjury occurred. MEPTI arguesthat
al of thenegoatiations mestingsand communicationsbetween themsdvesand the Turkmen officdsthat led
totheagreement took placein Turkmenistan. EAI allegesthat at |east someof the pertinent conduct



occurredin Texas. They point totwo specificinstances; Mobil’s' act of bringing several Turkmen
enginears(eg. geologistsand geophysicists) to Dalasfor training; and aMobil representative’ smeeting

with Turkmen officials during a petroleum industry conference in Houston.

Thetraining of the Turkmen engineerswasgpparently part of acommitment by Mohil tocertain
“sodd programs’ asapart of thecommerdd framework between MEPTI and Turkmenistan. It occurred,
therefore, after theagreementswerealready inplaceandisnot relevant tothisanaysis. Asfor the
petroleumindustry conference, therecordreflectsthat aMr. Sabathier, towhomthe president of MEPTI
reported, and anunnamed Turkmen offidd “ met” whileattending theconference. Accordingto EAI’sown
evidence, however, Mr. Sabathier wasattending the conferencefor publicrel ationsreasons, not to
negotiatefuturebusness. Furthermore, thereisnoindication of whether Mr. Sabathier merdly met the
Turkmenofficia (i.e., wasintroduced to him) or had ameetingwith him (i.e., moreformal business
discussons). Findly, thereisnoindication of whether the conferencewashed prior to or efter theMEPT]
agreamentswerefindized. Thus whileaMobileofficid may haveattended thesame Texasoil conference
asaTurkmenofficid, thevast bulk of any negotiationsoccurredin Turkmenistan. See Academia, Inc.,
802 SW.2d at 291; seealso America’sFavorite Chicken Co. v. Cajun Enterprises, 130 F. 3d
180, 184 (5" Cir. 1997) (finding that the actsunderlying aclaim for tortiousinterference, anoverpricing

scheme, occurred in Louisiana).

Weturn now tothethird factor, thedomicile, resdence, nationality, placeof incorporation and
placeof busnessof theparties. Thisfactor isconcerned withthe severd placesaparty might besaidto
belocated. For corporate parties, residenceisimmateria and nationdity isdetermined by the place of

incorporation.? Sincedomicile, placeof incorporation and place of businessarelisted separately inthe

! EAI doesnot distinguish between Mobil Corp., whichisnot aparty tothissuit, and MEPTI. These
acts, based upon EAI’ s evidence, are apparently attributable to Mobil.

2 A corporation may havemultipledomiciles, usualy itsplaceof incorporation anditsprincipleplace
of business. See Miller v. Windsor Ins. Co., 923 SW.2d 91, 95 (Tex. App.—Fort Worth 1996, writ denied)
(citing Tri-County Elec. Coop. v. Thompson, 226 SW.2d 511, 512 (Tex. Civ. App.—Fort Worth 1950, no
writ). Furthermore, the corporation’s principal place of business may be either its headquarters,, i.e. the
"nerve center" test; or whereits operations are located, i.e. the "corporate activity" test. Cf. Danjaqg, SA.
v. Pathe Communications Corp., 979 F.2d 772, 776 (9" Cir.1992); Scot Typewriter Co. v. Underwood

(continued...)



Regstatement, itislogica to presumethey havedigtinct meanings. For our purposes, “placeof busness’
will refer towherethebulk of acorporation'sphysica operationsarelocated, and“ domicile’ will referto

the corporate headquarters or nerve center.

Smith EA Energy, Inc. and MEPTI areboth Delaware corporations, whileEA Oil Service, Inc.
isaTexascorporation. Smith EA Energy, Inc. and EA Oil Service, Inc. areboth headquarteredin
Houston. MEPTI clamsitsheadquartersand all of itsemployeesarelocated in Turkmenistan. EAI
disoutesthisdaim and contendsthat MEPT | isheadquarteredin Texas.® EAI and MEPTI havetheir place
of businessin Turkmenistan. MEPT], asisclear from thename, wascreated solely to do businessin
Turkmenistan. Smith EA Energy, Inc. wasformed for aspecificworkover and repair programin
Turkmenigtan. EA Oil Sarvice, Inc. hasabroader purpose, but till focuseson the countriesof theformer
Soviet Union. Thus the third factor is mixed.

Thelad factor isthe placewherethere ationship between the partiesiscentered. Therdaionship
between MEPT1 and EAL, if any, could only becharacterized asacompetitiverdaionship. Assuch, itwas
centered in Turkmenistan. See CPSIntern., Inc. v. Dresser Industries, Inc., 911 SW.2d 18, 30
(Tex. App.—El Paso 1995, writ denied).

The above factors must be analyzed in the context of the broader principlesof 86 of the
Restatement. Turning to those broad principles we find the following:

1 Theprimary need of theintersateand internationd sysemsissmply to havechoice-of-lawv
rulesthat work well and further harmoniousre ationsbetween nationsand states. See
RESTATEMENT (SECOND) OF CONFLICT OF LAWS 86 comment d (1971).

Texashasaninterestin providing atort remedy for two resident corporations, while
Turkmenistan’ sinterest isin controlling its oil wealth.*

2 (...continued)
Corp., 170F.Supp. 862, 864-65 (S.D.N.Y.1959) (explaining thecorporatedomicilerulesfor Federal diversity
purposes).

® Therecord reflectsthe president of MEPTI “ made several trips’ to Turkmenistan, suggesting that
he was not stationed in that country. Furthermore, hisdirect supervisor, Mr. Sabathier, worked in Dallas.

* The record contains aletter from the Ministry of Foreign Affairs of Turkmenistan to the United
Statesembassy in Turkmenistan; that | etter says, in part that the “ government of Turkmenistan believesthat
(continued...)



WhileMEPTI’ scontractsdid contain non-Turkmen choiceof law provisons, thisisatort
cazanditisreasonableto condudethat any party doing businessin Turkmenisanwould
justifiably expect that they would have to conform to Turkmen law.

Texas, astheforum state, would surely find that Texaslaw ismorecertain, predictable,
and uniform than Turkmen law.

Thebasic policiesunderlying tort law havelittleimport here because thelaws of
Turkmeniganandthelawsof Texasareso different thet policy differenceshavelittieeffect.
Seeid. at comment h.

Findly, theprincipleof easeinthedetermination and gpplication of thelaw to begpplied
doesnot, asboth partiesargue, refer to the contents of thelawsof the alternative
juridictions. Ingteed, it referstothesmplicity of thechoice-of-law rulesthemsalves. See
id. & comment j (saying that “[i]dedlly, choice-of-law rulesshould besmpleand easy to
apply). Texas choiceof law rulesinthisareaaresmple, i.e,, thestatewith the“most
significant relationship” is the source of law for the controversy.

Inatort context, the placewheretheinjury occurred and the placewherethe conduct causing the
injury occurred arethemogt crucid factors. Thesefactorsclearly point to Turkmenidian. Therdationship
between EAl and MEPT | isa so centeredin Turkmenistan. Thethird factor, whichfocused onthe
locationsof theparties, ismixed. However, consdering thenatureof thetort aleged, theplace of business
iIsmoredecisvethantheplaceof incorporation or location of theheadquarters. Finaly, therelationship
betweenthe partiesiscenteredin Turkmenistan. Accordingly, wefind Turkmenistan hasthemost
significant relationship to the underlying dispute and shoul d therefore bethe source of law for this

controversy.

Analysisof Turkmen Law

Having determined that Turkmen law isthe proper sourceof law for thiscontroversy, wemust
determineif it providesaremedy. Accordingto TexasRuleof Evidence 203, “[t]hecourt, and not ajury,
shdl determinethelawsof foragn countries” TEX.R.EVID. 203. Both partiessubmitted expert affidavits

astothesubstanceof Turkmenlaw. A court may “consider any material or source, whether or not

4 (...continued)
any disputesinvolving agreementsthat it entersinto should belitigatedin Turkmenistan, especially wherethe
dispute, over accessto and control of natural resources, vitally affectsthesovereignrightsof Turkmenistan.”
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submitted by aparty or admissibleunder therulesof evidence, including but not limited to affidavits,

testimony, briefs, and treatises.” 1d. We review the issue de novo.® Id.

Accordingto both parties, thebulk of Turkmen law iscompased of Soviet-eracodesthat continue
inforcewhenthey do not conflict with thecondtitution, laws, or interessof Turkmenistan. EAI arguesthat
Article445 of Turkmenistan’ sCivil Code, ageneral tort provision, providesaremedy for tortious
interferencewith contract and prospectivebusnessadvantage. Accordingtotheaffidavit of EAI’ sexpert,

Michael Newcity, article 445 provides:
Harm causedtotheperson or property of acitizen aswel asharm caused
toan organization, shall be subject to compensation by the personwho
causedtheharminfull measure, exceptin casesprovidedfor by the
legislation of the USSR.

Theperson causng theharm shdl berdeased from hiscompensationif he
proves that the harm was caused through no fault of his.

Harm caused by lawful actionssha | be subject to compensationonly in
cases provided by law.

The trandation of MEPTI’ s expert, Sarah J Reynolds, is substantially similar.

MEPTI arguesthat EAI fallsto Sateaclamunder Art 445for threereasons. Firs, they contend
that the*harm” contemplated under thearticlemust beharmto aperson or physica property, and thet the
Turkmen understanding of “property” hasnever induded rightsbased on contracts. Second, they contend
that Turkmen law only recognizesdirect causation, andthat MEPTI’ sactionscould only beanindirect
causeof EAI’sharm. Findly, they contend that MEPTI’ salleged actswerelega and, thus, thereisno

provision under Turkmen law which provides for compensation in this situation.

> A number of courts have referred to rule 203 as a “hybrid” rule. See, e.g., Gardner v. Best
Western Int'l, Inc., 929 SW.2d 474, 483 (Tex. App.—Texarkana 1996, writ denied); Volkswagen, AG v.
Valdez, 897 S.W.2d 458, 461 (Tex. App.—Corpus Christi 1995, orig. proceeding). Thisisdue, however, to
thepseudo-evidentiary natureof thecourt’ sinitial inquiry. See Ahumadav. Dow Chemical Co., 992 S.\W.2d
555, 559 (Tex. App.—Houston[ 14th Dist.] 1999, pet. denied) (noting that “ presentation of thelaw tothecourt
resembl espresentment of evidence™). Our review of thecourt’ sdecisionisexplicitly thereview of aquestion
of law. SeeTEX.R.EVID. 203 (holdingthat “[t] he court’ sdetermination shall be subject toreview asaruling
onaquestion of law”); Ahumada, 992 S.W.2d at 559 (holding that “ the court ultimately decides asamatter
of law” the content of the foreign law); Reading & Bates Const. Co. v. Baker Energy Resources Corp.,
976 SW.2d 702, 708 (Tex. App.—Houston[1st Dist.] 1998, pet. denied); CPSInt'l, Inc. v. Dresser Indus.,
Inc., 911 SW.2d 18, 22 (Tex. App.—El Paso 1995, writ denied).

~



EAI concedesinitshbrief thet no Turkmen court hasever foundadamfor tortiousinterferencewith
contract under article445. Their expert Smilarly concedesthat thiswould beaquestion of first impresson
for aTurkmen court. Hearguesin hisaffidavit, however, that as Turkmenistan adaptsto afreemarket,
“itwill, or should” recognizethetorts, that thereisno reasonthat acourt “ could not congtrue[article445]
to be sufficiently broad so asto grant the causes of action;” and that no onehasshownthat article445
“expressy or by obviousimplication precludes’ thecauses. Heaso arguesthat other countieshave

interpreted civil code provisions similar to 445 so as to encompass the actions.

Appellant, in essence, concedesthat Turkmen law doesnot recogni zethetortsof tortious
interferencewith contract and tortiousinterferencewith progpectiveadvantage. Appdlant’ sargument thet
thetortswould berecognized by aTurkmen court, if given our facts, only emphasizesthefact thet they are
not recognized presently. Thestateof Turkmenlaw inthefuture, evenif itistheimmediatefuture, isnot
rdlevanttoour andyss. Weareconcearned only with determining itspresent scope. Wethereforefind thet
artide445 of Turkmenigtan’ sCivil Codedoesnot currently providearemedy for tortiousinterferencewith

contract or tortious interference with prospective business advantage.

EAl argues inthedternative, that aremedy isprovided by Article474 of Turkmenistan’ sCivil
Code. Accordingtotheaffidavit of EAI’ sexpert, thisarticle providesthat “[a] personwho hasacquired
property at theexpenseof another personwithout any bagisinlaw or transactionisobligated toreturnthe
unjustly acquired property to that other person.” This statue is inapplicable to the present facts.

Hrg, MEPTI’ sacquidition of thecontract rights, theproperty atissuehere, necessaxily heditsbes's

in atransaction.

Second, asdiscussed above, the Turkmen concept of property doesnot includeintangiblessuch
ascontract rights.® Thisinterpretationisreinforced by the Code smandatethat any property so acquired
be physically returned. See THE CiviL CODE OF THE RUSSIAN FEDERATION 375, 376 (Peter B.

® EAI arguesthat thisinterpretation of the Turkmenistan concept of “property” isflawed in that it
would mean that they do not recognize currency as property — which they do. Currency, however, is a
tangible res; evenin a “sophisticated” western legal and economic system. See U.C.C. § 9-305.
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Maggsand A. N. Zhiltsov eds and trans)) (1997) (the Russian and Turkmen codes, & leagt inthisnarrow

area, are substantially similar).

Third, thispart of the code deal swith“ asubject matter covered in non-soviet jurisdictionsby
quasi-contracts, unjust enrichment, or specific casesof restitution.” VLADIMIR GSOVSKI, SOVIET CIVIL
LAW: PRIVATERIGHTSAND THEIRBACKGROUND UNDERTHE SOVIET REGIME 202 (1949). Itis
“designedto gpply to Stuaionswherethe enrichment of one person at theexpenseof ancther, andtheloss
of thelaiter, do not appear just, and neverthe ess, noremedy isavailableunder thelaw of contractsor that
of torts.” 1d. Here, however, EAl hasaremedy under contract law, they may suethegovernment of

Turkmenistan for breach of contract.

Fourth, any remedy under thisarticlerequiresthat theenrichment “ cannot beattributed to thefault
of thepersonenriched.” Id. Accordingto EAI, theenrichment of MEPT  isattributeblesoldy toMEPTI' s

fault.

Thus, aticle474 of Turkmenigtan’ sCivil Codeisingpplicabletothefacts, and doesnot provide
aremedy for EAI.

Findly, EAl argues, inthedternative, that remediesare provided by theLaw ontheLimitation of
Monopoaligtic Practicesinthe USSR. ThisSoviet-eralaw, gpparently imposed by Premiere Gorbachev

less than six months before the collapse of the Soviet Union, remains in effect in Turkmenistan.

Thelaw, according totheaffidavit of EAI’ sexpert, prohibits” actsby businesspersonsholding
dominant market pogtion” thet havetheeffect of restraining competition or theredization of “thelegitimate
Interestsof other busnesspersonsor consumers.” Again, thislaw doesnot goply tothepresent facts. The
law itself is concerned only with the market for goods within Turkmenistan. See COLLECTED
LEGISLATIONOFRUSSIA: RESTRICTIVEPRACTICESSVI, 1 (W. E. Butler) (1992). It forbidsactions
such asthewithholding of goodsfrom market to driveup prices, conditioning thesdeof agood onthesde
of someother (unwanted) good, forming price-fixing agreementswith competitors, etc. Seeid. a 2, 3.
It doesnot regul ate agreementswith thegovernment of Turkmenistan regarding theexport of raw naturd
resources. Theletter fromtheMinistry of Foreign Affairsof Turkmenistantothe United Statesembassy
in Turkmenistan makesit dear that the Turkmen government hasexdusveownership and control over the
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country’ snaturd resources. Thereisnofreemarketinthat area. The Turkmen government “ hasadopted
acomprehensveschemetodrictly regulatedl effortsat deve oping, producing, transporting, digposing of
andutilizing” itsnaturd resources. All of thosefunctions® must begpproved by thegovernment.” It seems
clear that any contract with aforeign corporation concerning Turkmenistan’ spetroleum reserveswould be
apart of that comprehensive schemeand approved by the Turkmen government. Thislaw doesnot

provide aremedy for EAI.

Having foundthelaw of Turkmenistan gppliestothisdisouteand having thet it providesnoremedy,
we affirm the trial court’s grant of summary judgment.

/s J. Harvey Hudson
Justice

Judgment rendered and Opinion filed May 4, 2000.
Panel consists of Chief Justice Murphy and Justices Hudson and Wittig.
Do Not Publish — TEX. R. APP. P. 47.3(b).
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