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OPINION

TheCommissonfor Lawyer Discipline(* Commisson”) brought thisdisciplinary action againgt
Mary O. Curtis(“ Curtis’), dleging violationsof multiple provisonsof the Texas Disciplinary Rulesof
Professond Conduct. Followinganon-jury trid, thetria court suspended Curtisfromthepracticeof law
for oneyear, six monthsactiveand six monthsprobated. Onappeal tothisCourt, Curtisassignsten
Interrelated issuesfor agppe latereview. Shecontendsthat (1) thetria court’ sjudgment isnot supported
by dear and convincing evidence, (2) thetrid court failed to specificdly find that sheactedin bad faith, (3)
theattorney feesshecharged werereasonable, (4) shedid not practice under amid eading nameby



identifying hersdlf withanameof alawyer whowasnot amember of her firm or that shecommunicated
suchmideading nameto clients, (5) shedid not engagein any misconduct, (6) the sanctionsimposed
against her wereimproper and an abuse of discretion, (7) the Commission breached itsduty to her to
provide protection from abusesof power inthedisciplinary process, and (8) her trid counsd breached his
fiduciary to her. We affirm.

BACKGROUND

Joanne Chadderdonisan attorney licensedinthe State of Texas. Chadderdonrepresented Jan
Harrisonand Tammy Sonnier in separatesexud harassment suits. Both dientsexecuted contingency fee
contractswith Chadderdon. Curtisisasoanattorney licensedinthe Stateof Texas. Shemaintained her
officeinthesamebuilding asChadderdon. Curtisoffered her assstanceto Chadderdoninany of her
pending cases. Chadderdon agreedtoallow Curtisto assist her inthe Harrison and Sonnier sexual
harassment suits. Chadderdonintroduced Curtisto Harrison and Sonnier and obtained their consentsto

alow Curtisto work on their cases.

Under Chadderdon’ ssupervision, Curtiswasto beresponsiblefor drafting pleadingsand
contacting witnesses. Chadderdon remained solely responsiblefor al court gppearances. Chadderdon
and Curtis agreed to equally share expenses related to the two suits and to equally split any recovery.

Unbeknownst to Chadderdon, Curtissubsequently contacted Harrison and Sonnier and had them
execute, repectively, asecond contingency feecontract which provided for acontingency feeto Curtis
andfor Harrison to pay an additiona $150 per hour to Curtisand for Sonnier to pay an additiona $200
per hour to Curtis. Accordingtotherecord, Curtistold Harrison and Sonnier that the Chadderdon
authorized the second contract and that it wascommon for clientsto execute multiple employment
contracts. Curtisasotold Harrison and Sonnier that Chadderdonwasserioudy ill and would possibly be

unable to perform her dutiesin their cases.

When Curtisrel ocated her law practiceto another building, shetook thefilesfor Harrisonand
Sonnier. Harrison and Sonnier werethen forced to choose between Curtisand Chadderdonwhomthey

wanted to represent them. Following their respective discussi onswith Chadderdon, duringwhich
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Chadderdonfirst learned of the second contractsand thefd serepresentationsthat shewasserioudy ill,
Harrison and Sonnier contacted Curtisandinformed her thet they no longer desired her torepresent them
and asked her toreturntheir filesto Chadderdon. Curtisreturned Sonnier’ sfile, demanded payment of
$4,100 from Chadderdon and payment of one-hdf of any contingency feeultimately recovered. Likewise,
Curtisreturned Harrison' sfile, demanded payment of $23,000 from Chadderdon and payment of one-half

of any contingency fee ultimately recovered.

Chadderdon responded by filing agrievanceagainst Curtiswiththe State Bar of Texas. The
Commissonfor Lavyer Disciplinelaunched aninvestigation againg Curtisand ultimatdy filed adisaplinery
actionagang her. During her subsequent trid, Curtis strid counsd and the Commission gppeared. Curtis
didnot. Followingthetrid, thecourt entered judgment infavor of the Commission, suspending Curtisfrom
thepracticeof law for aperiod of oneyear based upon multipleviolationsof the TexasDisciplinary Rules
of Professond Conduct. Thetrid court dso ordered Curtisto pay $7,087 tothe Commissionfor etorney
fees and $651.95 for court costs.

DISCUSSION

Inher first severd issuespresented for gppel latereview, Curtiscontendsthat theevidencewas
legally and factudly insufficient to support afinding thet sheviolated any provison of the Texas Disciplinary

Rules of Professional Conduct.*

Inreviewing thelega sufficiency of evidenceto support aspecificfinding of fact, wecongder dl
theevidenceinthelight most favorabletothefinding and disregard dl contrary evidenceand inferences.
SeeVickeryv. Commission for Lawyer Discipline, 5 S.W.3d 241, 258 (Tex.App.—Houston [ 14"
Digt.] 1999, nopet. h.). Wewill upholdthefindingif thereismorethanascintillaof evidenceto support
it. Seeid. If wedeterminetheevidenceislegdly sufficient, wemust then determinewhether itisfactudly

1 In her brief, Curtis argues that the Commission was required to prove its allegations against her
by “clear and convincing evidence.” However, “clear and convincing evidence” is not the correct burden
of proof shouldered by the Commission in adisciplinary action. Rather, in adisciplinary action against an
attorney, the Commission must prove its allegations by a preponderance of the evidence. See TEX. R.
DISCIPLINARY. P. 3.08C, reprinted in TEX. GOV’ T CODE ANN., tit. 2, subtit G app. A-1 (Vernon 1998).
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sufficient. Seeid. Indoing so, wenolonger consider theevidenceinthelight most favorabletothe
finding; instead, we congder and weigh dl theevidenceand set asdethefinding only if itisso contrary to
thegreat weight and preponderance of theevidenceasto beclearly wrongand unjust. Seeid. Inso
doing, wedo not passonthewitnesses' credibility or substituteour judgment for that of thetrier of fact.
Seeid.

Whennofindingsof fact werefiled, ashere, thereviewing courtimpliesal necessary findingsto
support the judgment. See Wade v. Commission for Lawyer Discipline, 961 SW.2d 366, 374
(Tex.App—Houston[1* Digt.] 1997, nopet.). Impliedfindingsof fact, likethetrid court’ sfindings, may
bechdlengedfor legd andfactud sufficiency. Seeid. Thestandard of review isthesameasthat gpplied
toajury’ sfindingsandatrial court’ sfindingsof fact. Seeid.; seealsoVickery, 5S.W.3d at 258.
However, wherenofindingsof fact wereentered, thetria court’ sjudgment will beaffirmedif it canbe
upheld upon any basisthat hassupportintherecord under any theory of law gpplicabletothecase. See
Vickery, 5 SW.3d at 252.

Credibility of Testimony

Inher firg issue, Curtisdevotesseverd pagesof her brief toarguing that thetrid court’ sjudgment
wasnot supported by sufficient evidence becausethetestimony of Chadderdon wasinconsi stent and
lacked credibility. “Thetrier of fact isthe solejudgeof thecredibility of witnessesand theweight tobe
giventheair tesimony, and wemay not substituteour judgment for that of thetria courtinabenchtrid [even
if] wedisagreewiththecourt’ sfindings.” Cohnv. Commissionfor Lawyer Discipline, 979 SW.2d
694, 696 (Tex.App.—Houston [1* Dist.] 1998, no pet.); see also Vickery, 5 SW.3d at 258.
Accordingly, Curtis sargument chdlenging thetrid court’ sjudgment bassd uponthecredibility of awitness

isnot eligible for appellate review.> Seeid. We overrule issue number one.

? Wenotethat Curtisfailed to provide any citationsto the record in support of her firstissue. “An
appellate court is under no duty to make an independent search of the record for evidence supporting an
appellant’'s position.”  Wade v. Commission for Lawyer Discipling, 961 SW.2d 366, 373
(Tex.App.—Houston [1% Dist.] 1997, no pet.). Such an omission constitutes awaiver of theissue presented
for review. Seeid.



Bad Faith

Inher secondissue, Curtiscontendsthat thetrid court’ sjudgment wasnot supported by sufficient
evidencebecausethecourt did not * specificaly find thet [ her] actionscongtituted or weretantamount to
‘badfath.”” Asnoted above, nofindingsof fact and conclusonsof law wereentered by thetrid court.
Curtisarguesthat thetria court wasobligated to enter findingsof fact to support thejudgment becauseshe
filed arequest for findingsof fact and conclusonsof law. Whiletherecord showsthat Curtisdidfilesuch
aregquest, shedid not filea“Noticeof Past DueFindingsof Fact and Conclusionsof Law.” See TEX.R.
Civ.P. 2973

Texas Rule of Civil Procedure 297 provides, in part, the following:

If thecourt failstofiletimey findingsof fact and conclus onsaf law, the party making the

request shdl, withinthirty daysafter filing theorigind reques, filewiththederk and serve

onal other partiesin accordancewith Rule21aa“ Notice of Past Due Findingsof Fact

and Condusonsof Law” whichshdl beimmediately caled to theattention of thecourt by

theclerk. Suchnoticeshdl statethedatetheorigina request wasfiled and thedatethe

findings and conclusions were due.
TEX.R.CIV.P. 297. Thefaluretofileanoticeof past duefindingsof fact waivestheright tocomplain
about thetrial court’ sfailuretofilefindingsof fact and conclusionsof law. SeeLasVegasPecan &
Cattle Co. v. Zavala County, 682 S.W.2d 254, 255 (Tex. 1984). No such notice appearsin the
record of thiscase. Although therecord showsthat Curtisfileda® second” request for findingsof fact and
conclusionsof law eleven daysafter her first request and ninedaysbeforethefindingsof fact and
conclusionsof law wereevendue, it complieswith Ruleof Civil Procedure 297 in neither form nor
substance. See, e.g., SateBar of Texasv. Heard, 603 S.\W.2d 829, 833 (Tex. 1980). Specificaly,
thedocument filed by Curtisisnot titled“ Noticeof Past Due Findingsof Fact and Conclusonsof Law,”
nor doesit Satethedatethe origina request wasfiled and thedatethefindingsand conclusonsweredue.

SeeTEX.R.CIV.P. 297. Curtis scomplaint about thetrial court’ sfailureto enter findingsof factis

% The Texas Rules of Disciplinary Procedure expressly provide that “[€]xcept as varied by these
rules, the Texas Rules of Civil Procedure apply.” See TEX. R. DISCIPLINARY P. 3.08B.
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therefore waived. See Las Vegas Pecan & Cattle Co., 682 S.W.2d at 255.

Curtisa so contendsin her sacond through sixthissues presented for review thet theevidencewas
insufficient to support afinding that sheacted in bad faith; she contendsthe evidencedemondrated thet she
actedingoodfaith. Weinterpret Curtis scomplaintsaschalengesto thesufficiency of theevidenceto
support each of theviolationsof the TexasDisciplinary Rulesof Profess onal Conduct aleged by the

Commission. We will address each seriatim.
Rule 1.04(a)—Fees

Thefirst violation that the Commission alleged against Curtiswasthat sheenteredintoan
arrangement with Harrison and Sonnier to chargeor collect anillegal or unconscionablefee. Rule1.04(a)
providesthat a“lawyer shall not enter into an arrangement for, charge, or collect anillegal feeor
unconscionablefee. A feeisunconscionableif acompetent lawyer could not form areasonablebdief thet
thefeeisreasonable.” See TEX.DISCIPLINARY R.PROF L CONDUCT 1.04(a), reprintedin TEX.
Gov’'TCODEANN., tit. 2, subtit G app. A (Vernon 1998) (TEX. STATEBARR. art. X, 89). Therecord
showsthat Harrison entered into an employment and contingency fee contract with Chadderdon. The
contract provided that Chadderdon would receive 30% of any recovery if her casesettled prior tojury
sdection, 40%if jury selection commenced, and 50%if the casewas gppeded. Shortly after Chadderdon
agreedto allow Curtisto assist her inrepresenting Harrison, Curtiscontacted Harrison—without
Chadderdon’ sknowledge—and asked her to Sgnasecond contingency fee contract with her. Harrison
sgned thesecond contract. It provided that if any recovery wasobtained, Curtiswould receive40%if
the case settled prior tojury selection, 45%if jury selection commenced, and 50%if the casewas
gppeded. Therecord showsthat thetermsof the second contract had no effect onthetermsof thefirst
contract between Chadderdon and Harrison. Thus, Harrison was obligated under two separate
contingency feecontracts. Thetwo contractseffectively permitted atorney feesof 70%if Harrison’ scase
settled prior tojury selection, 85%if jury selection commenced, and 100%if her casewasappeded.
Additiondly, under the second contract with Curtis, Harrison wasobligated to pay Curtis$150 per hour.
After Harrison demanded that Curtisreturn her fileto Chadderdon, Curtisattempted to collect $23,000



from Chadderdon for her time expended in Harrison’s case.

Smilarly, therecord showsthat Sonnier entered into an employment and contingency fee contract
with Chadderdon. Sonnier’ scontract provided that Chadderdonwould receive 30% of any recovery if
her casesettled prior tojury selection, 40%if jury selection commenced, and 50% if the casewas
gppeded. Shortly after Chadderdon agreedtodlow Curtisto assst her inrepresenting Sonnier, Curtis
contacted Sonnier—uwithout Chadderdon’ sknowledge—and asked her to Sign asecond contingency fee
contract with her. Sonnier signed thesecond contract. It providedthat if any recovery wasobtained,
Curtiswould recaive 30%:if the case settled prior tojury sdlection, 40%if jury selection commenced, and
50%if thecasewasappeded. Therecord showsthat thetermsof the second contract had no effect on
thetermsof thefirgt contract between Chadderdon and Sonnier. Thus, Sonnier wasobligated under two
Separate contingency feecontracts. Thetwo contractseffectively permitted attorney feesof 60%if
Sonnier’ ssettled prior tojury selection, 80%if jury selection commenced, and 100%if her casewas
appeded. Additionaly, under the second contract with Curtis, Sonnier wasobligated to pay Curtis$200
per hour. After Sonnier demanded that Curtisreturn her fileto Chadderdon, Curtisattempted to collect
$4,100 from Chadderdon for her time expended in Sonnier’s case.

Wehaveno difficulty in concluding that the record supportsafinding that the second two
contingency contractsthat Curtisdrafted and had Harrison and Sonnier executeresultedin unconscionable
fees. SeeKershner v. Sate Bar of Texas, 879 S.\W.2d 343, 347 (Tex.App.—Houston [14™ Dist.]
1994, nowrit); seealso TEX. DISCIPLINARY R. PROF L CONDUCT 1.04(b). Therecord showsthat
the contingency feesunder both contractsthat Harrison and Sonnier wereobligated for werefar inexcess
of what isreasonableand customary. Furthermore, theadditional hourly ratesincludedinthesecond
contractsof $150 and $200 per hour, respectively, supportsafinding that the attorney feearrangements
Ineach contract wereunconscionable. Thus, having reviewed dl theevidenceintherecord, weconclude
that theevidencewaslegdly and factudly sufficient to support afinding thet Curtisviolated Rule 1.04(a).
See Vickery, 5 SW.3d at 258.

Rule 7.01(d)—Firm Name



The second violation that the Commission aleged againg Curtiswasthat sheheld hersdf out as
apartner with another lawyer whenthey wereinfact not partners. Rule7.01(d) providesthat a“lawyer
shal not hold himself or herself out asbeing apartner, sharehol der, or associatewith oneor moreother
lawyersunlessthey areinfact partners, shareholders, or associates.” See TEX. DISCIPLINARY R.
PROF L CONDUCT 7.01(d).

The second contingency fee contract Signed by Sonnier satesthat “ [t]heundersigned ‘ Client’
agreestohiretheLaw Officeof and as'Attorney(s)’ ...." Curtisfilledinthetwoblank

gpaceswith her nameand Joanne Chadderdon’ sname. Thecombination of thetwolawyers names, as
used inthe Sonnier employment contract drafted by Curtis, issomeevidenceto support thefinding that
Curtisheld hersdf out asbeing apartner or sharehol der with Chadderdonwheninfact they sharednosuch
relationship. The“Law Officeof Mary [Curtig] and Joanne Chadderdon” strongly suggests theexistence
of asngleentity. Theevidencewaslegdly and factualy sufficient to support afinding that Curtisviolated
Rule 7.01(d). SeeVickery, 5 SW.3d at 258.

Rule 7.02(a)(1) —False or Misleading Communication about another Lawyer

Thethirdviolationthat the Commission alleged against Curtiswasthat shemadeafaseor
mideading communication about thequdificationsof Chadderdon. Rule7.02(g)(1) providesthefollowing:

A lawyer shdl not makeafd seor mideading communication about thequdificationsor
the services of any lawyer or firm. A communication isfalse or misleading if it:

containsamateria representation of fact or law, or omitsafact necessary to makethe
statement considered as awhole not materially misleading . . . .

See TEX. DISCIPLINARY R. PROF L CONDUCT 7.02(a)(1).

Therecord showsthat on at lesst oneoccadon, Curtistold Harrison and Sonnier, repectively, thet
Chadderdonwasserioudy ill and may havecancer. Shefurther told each of themthat because of her
ilInesstherewasaprobatility that Chadderdonwould not beabletofulfill her dutiesinrepresenting them.
Harrisontedtified that Curtistold her that Chadderdon“ wasill and thet shewasbeing red quiet about it.”
Shetedtified that Curtistold her that Chadderdon’ sillness* wassomething that wasvery seriousand she



mentioned cancer.” Harrisonasotedtified that Curtistold her that shewashaving to do moreof thework
on her casebecause Chadderdonwastooill. However, Chadderdon testified theat shewasnever serioudy

ill nor otherwise physically or mentally unable to perform her duties to Harrison and Sonnier.

Wecondudethat theevidencewaslegdly andfactudly sufficient to support afinding that Curtis
violated Rule7.02(a)(1) by meking afd seor mideading communication about the quifications of another
lawyer. See Vickery, 5 SW.3d at 258.

Rule 8.04(a)—Misconduct

Thefind violaionsthe Commisson aleged againgt Curtiswerethat sheknowingly violated the
TexasDistiplinary Rulesof Professonad Conduct and that sheengaged in conduct involving dishonesty,
fraud, deceit, or misrepresentation. See TEX. DISCIPLINARY R. PROF L CONDUCT 8.04(a)(2), (3).
The Comment to Rule8.04 statesthat thisrule* providesacomprehensi verestatement of al formsof

conduct that will subject alawyer to discipline....” Seeid., Comment.

Fromtherecord presented, wefind that thetria court could havereasonably inferred that Curtis
knowingly engagedin conduct involving dishonesty or misrepresentation. Theuncontroverted evidence
showsthat Curtismisrepresented materid factsabout Chadderdon’ shedthand qudifications, likey inan
effort toinduce Harrison and Sonnier to execute additiond employment contractsso asto obtainthelr cases
and potentia contingency feesfor hersdf. Theevidencead so showsthat Curtisknowingly misrepresented
to Harrison that Chadderdon authori zed the second empl oyment contractsand that it wasacommon
practicefor clientsto execute multipleemployment contractswith atorneys. Harrison testified thet Curtis
“lied to me about the contract and the health of Ms. Chadderdon and just the circumstancesaround the

contract itsalf.”

Wecondudethat theevidencewaslegdly and factudly sufficient to support afinding that Curtis
violated Rule8.04(a). SeeVickery, 5SW.3d at 258. Her assartionthat theevidencewasinsufficient
to support afinding that sheactedinbad faithiswithout merit. Smilarly, her assertionthat sheactedin

good faith is not supported by the record. Issuestwo through six are overruled.



Sanctions

In her saventh and tenth issuespresented for review, Curtiscontendsthat thetrid court abusedits

discretion in imposing certain sanctions and in awarding attorney fees and costs to the Commission.

Thetria court hasbroad discretionto determinewhether an attorney guilty of professional
misconduct should bereprimanded, suspended, or disbarred. See Siate Bar of Texasv. Kilpatrick,
874 S.W.2d 656, 659 (Tex. 1994), cert. denied, 512 U.S. 1236, 114 S.Ct. 2740, 129 L .Ed.2d 860
(1994). Indetermining theappropriate sanctionfor attorney misconduct, atria court must consder the
natureand degree of the professiona misconduct, the seriousnessof and circumstances surrounding the
misconduct, thelossor dameageto dients, thedamageto the profession, theassurancethat thosewho seek
lega servicesinthefuturewill beinsulated from thetypeof misconduct found, theprofit totheattorney,
theavoidance of repetition, the deterrent effect on others, the maintenance of respect for thelegal
profession, thetrial of thecase, and other relevant evidence concerning theattorney’ spersona and

professional background. Seeid.; see also TEX. R. DISCIPLINARY P. 3.10.

Thefirg sanctionimpaosed by thetria court and of which Curtiscomplainsprohibitsher from
holding hersdlf out asanatorney. Shecontendsthat thissanctionis“improper” becauseitis® not provided
forintheStateBar Rules” Wedisagree. Rule3.11 providesthat in* al judgmentsimpos ng disbarment
or suspens on, the court shall enjointhe Respondent from practicing law or fromholding himself or
herself out as an attorney . . . .” See TEX. R. DISCIPLINARY P. 3.11 (emphasis added).

Consequently, Curtis's complaint is without merit.

Next, asweinterpretit, Curtiscontendsthat dl the sanctionsimposed againg her by thetrid court
wereimproper. Thetrid court sanctioned Curtisby suspending her fromthepracticeof law for oneyesr,
ax monthsactiveand sx monthsprobated. While Curtispresentsno argument to support acontention thet
the period of her sugpengonistoolong or otherwisetoo severe, wenotethat thetermsof her suspension
arelessseverethan advocated by theCommissionat trial. The Commission askedthetrial court to
suspend Curtisfromthepracticeof law for onefull year, not probated for any period. Based uponthe
record and thelack of any argument presented by Curtis, weconcludethat thetrid court’ sorder relating
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to the period of her suspension was not an abuse of discretion.

Curtisa so contendsthat thetria court’ sorder requiring her to pay the Commission $7,087 for
atorney feesand $651.95for court costswas not supported by theevidence. Wenotethat attorney fees
and court costsare an appropriatesanctionfor violating adisciplinary rule. SeeVickery, 5SW.3d at
265. The Commission presented testimony beforethetrid court showing thet it expended 47.25hoursin
preparingitscaseagaing Curtisand the precisedollar amount of court costs. Further, the Commission
presented testimony showing that $150 per hour isausud and customary hourly feeinand around Harris
County. Thenumber of hoursmulltiplied by thehourly ratesupportsthetrid court’ sattorney feesanction.

We find no abuse of discretion.

Finally, Curtiscontendsthat thetria court erred by not staying her suspension order pending
gpped. Rule3.14 providesthat ajudgment of sugpens onmay bestayed during the pendency of gopeds
therefromif thetrid court finds, upon competent evidence, that * the Respondent’ scontinued practice of
law doesnot poseacontinuing threet to thewe fare of Respondent’ sclientsor tothepublic.” SeeTEX.
R.DISCIPLINARY P. 3.14. After judgment wasentered against her, Curtishad theburdento proveher
continued practiceof law did not poseathreat. Seeid.; Wade, 961 SW.2d at 373. Curtishasfailed
todirect ustoany placeintherecord wherethereis* competent evidence’ supporting the contention mede
in her brief that her continued practice of law did not pose athreat to the public. Under these
crcumstances, we concludethat Curtisfaledto meet her burden of proving that her continued practiceof
law did not pose athresat to the public. SeeWade, 961 S.W.2d at 373. Issuesseven and ten are

overruled.
Breach of Fiduciary Duty by the Commission for Lawyer Discipline

Inher eighthissue presented for review, Curtiscontendsthat the Commisson breached a“fiduciary
duty to[her] to provide protection from abusesof power throughout thedisciplinary process.” Noneof
thelitany of complaintslodged againgt the Commissionin Curtis seighthissueare supported by therecord.
Nor doesCurtisprovideany citationsto therecord to support her argument. Wefind Curtis seighthissue
to be without merit and otherwise waived. See Wade, 961 SW.2d at 373. Issue eight is overruled.
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Breach of Fiduciary Duty by Trial Counsel

Inher ninthissue presented for review, Curtiscontendsthat her trid counsd “ breeched hisfidudary
duty to[her], destroying the Attorney-client rlationship. ...” Sheaso contendsthat thereason shedid

not appear for her trial was because of her trial counseal’ s acts or omissions.

Noneof thecomplaintsthat Curtismakesagainst her tria counsel, concerningabreach of his
fiduciary duty, are supported by therecord, nor doesher brief contain any citationstotherecord. This
contention is without merit and otherwise waived. See Wade, 961 S.W.2d at 373.

Concerning her failureto appear for trial, wenotethat prior to the commencement of thetrid,
counsd for Curtisexplained to the court that withinafew daysprior totrid, therewasdiscussonthat this
caseshould besubmitted tothetrid court upon stipulated facts. Indeed, heexplanedtothetrid court that
the Commission“went to thetroubleof drafting aproposed set of agreedfacts. ...” But, heexplained
tothetrid court, just acoupleof daysbeforethetrid, Curtis* changed her complexion completely.” He
toldthetrid court that “ now shewanted extensvediscovery, shewantedjury trids, shewanted awhole
lot of thingswehad never talked about beforeand wasvery critica of mefor not doingthesethings” She
demanded amotionfor continuancebefiled. Tria counsd explainedtothetria court, inter alia, that
eventhough Curtistold him shefully expected that her motion for continuancewould begranted, hesent
aletter toher explaining that “thiscasewasdtill setfor trid thismorningand. . . | expected her tobehere
thismorning.”* Hetoldthetrid court that hesent theletter by certified mail and by fax. Hetoldthetrid
court that thefax transmisson did not go through because* gpparently, sheturned off her fax machine.”

* Curtisrelies on Craddock v. Sunshine Bus Lines to support her contention that because she did
not personally appear for her trial sheisentitled to havethetria court’ sjudgment set aside and anew trial.
See 134 Tex. 388, 133 S.W.2d 124 (1939). In Craddock, the defendant failed to appear for trial and a
default judgment was entered. See 133 SW.2d at 125. The Texas Supreme Court held that a default
judgment should be set aside and a new trial ordered in any case in which the failure of the defendant to
answer before judgment was not intentional, or the result of consciousindifference on his part, but was due
to amistake or an accident; provided the motion for anew trial setsup ameritoriousdefenseand isfiled at
atimewhen the granting thereof will occasion no delay or otherwise work aninjury to the plaintiff. Seeid.
at 126. Intheinstant case, however, Curtis did answer and appear for trial through her retained counsel.
Thisis not a case where a default judgment was entered because of the defendant’s failure to answer and
appear for trial. Consequently, Craddock has no application to this case.
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Hedgated that the hetried tofax thesameletter to Curtisthefollowing day “fromaplacenot a my office
address, but asamatter of fact, Office Depo, to seeif shewould accept thefax from another stationand
not thegtation of my office. And gpparently thefax wasdill turned off.” Heexplainedtothetria court thet
the“tender of my letter was: Cometotrid. You'redtill onfortrid, and I’ll behere. Present your motion

for continuance.”

Curtis sassartionthat her trid counsdl’ sact or omissonswerethebasisfor her failureto appear
for tria arenot supported by therecord.” Wefind that thecomplaintsset forthin Curtis sninthissueare

without merit. Issue nineis overruled.

The judgment is affirmed.

/9 Wanda McKee Fowler
Justice

Judgment rendered and Opinion filed May 4, 2000.

Panel consists of Justices Y ates, Fowler, and Edelman. (J. Edelman concursin the result only).

Publish — TEX. R. APP. P. 47.3(b).

® We note that Curtis included with her brief a multi-paged two-volume appendix consisting of
sundry documents. She citesto various of these documents to support theissues sheraiseson appeal. The
vast majority of these documents, however, are not part of record. Consequently, we are unableto consider
them. See Mitchison v. Houston Ind. School Dist., 803 S.W.2d 769, 771 (Tex.App.—Houston [14" Dist.]

1991, writ denied).
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