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OPINION

Roy Franklin Hearn, appellant, pleaded guilty to the offense of aggravated assault. See TEX. PEN.

CODE ANN. § 22.02 (Vernon Supp. 1999). The trid court deferred the finding of guilt and assessed
punishment of ten years deferred adjudication community supervison. Subsequently, the State filed a

motionto adjudicate gppellant’ squilt. Thetrid court found the alegationsto be true, adjudicated appelant

guilty, and assessed his punishment at tenyears confinement. In his sole point of error, appellant contends

that the tria court erred indenying hisrequest for 90 days credit thet he previoudy served injal. Weaffirm

the judgment as reformed to include the 90 days gppdlant spent in the county jall.

Background



The State filed a motion to adjudicate appellant guilty on December 9, 1996. Appellant was
arrested and takento jail. Heremained in jail for 90 days. The State dismissed the motion on April 18,
1997, and appdlant was released. The State filed a second motion to adjudicate guilt on January 26,
1998, dleging severa new violations. The State amended the motion and ahearing washdd on June 18,
1998. Thetria judge found that gppellant had violated the terms of his community supervison; the judge
thenfound gppellant guilty and sentenced himto tenyears confinement. At the end of the hearing, thejudge
specificdly denied appdlant credit for the 90 days he spent in jal on the first motion to adjudicate.
Appdlant contends that he has not been given credit for al the time he was confined in this cause.

Credit for Time Served

A person confined pursuant to a motion to revoke probation is entitled to credit on the sentence
assessed when his probation is revoked. See Ex parte Canada, 754 SW.2d 660, 665 (Tex. Crim.
App. 1988); Ex parte Guerra, 518 SW.2d 815 (Tex. Crim. App. 1975). Article 42.03, § 2(a)
providesthat ajudge shdl give credit for dl time adefendant spendsin jal on acause, fromthe time of his
arrest to the time of confinement; time served as a condition of community supervison, however, is not
credited. See TEX. CODE CRIM. PROC. ANN. Art. 42.03 (Vernon Supp. 1999); Ex parte Roberts,
987 SW.2d 575, 576 (Tex. Crim. App. 1999). The 90 days that appellant spent in jail were not a
condition of community supervison. The time resulted from gppellant’ s detention after the State filed its
first motion to adjudicate. Therefore, we hold that appellant’ s sentence must be credited for the 90 days
he remained in jall while awaiting the Stat€ s first motion to adjudicate.

The State argues that gppellant is not entitled to any jail credit in light of Article 42.12, § 23(b).
See TEX. CODE CRIM. PROC. ANN. Art. 42.12, § 23(b) (Vernon Supp. 1999). Section 23(b) provides
that “no part of the time adefendant is on community supervisonshdl be considered as any part of the time
he gl be sentenced to serve.” TEX. CODE CRIM. PROC. ANN. Art. 42.12, 8§ 23(b) (Vernon
Supp.1999). The State contendsthat Artide 42.12, § 23(b) ismore specific thanArticle 42.03; therefore
the specific provison should control the determination for jal credit during community supervison. We
disagree.



The Court of Crimina Appeals consdered the State'sargument in Guerra. The language that
the Staterelieson in Section 23(b) was previoudy listed in Section8(b), of Artidle 42.12. The Court held
that Article 42.03 effectively amended Article 42.12 to create a statutory right to time credit for pre-
revocation of probation confinement. Guerrav. State, 518 SW.2d at 817. The Legidature has not
made a subgtantid amendment to the language since the Court’s interpretation of the Article. The
Legidature sslenceimpliesther approva of the interpretation. See Smith v. State, 5S.W.3d 673, 678
(Tex. Crim. App. 1999).

Having found that appellant is entitled to credit for the time he spent in jail while awaiting his
revocetion, we sustain gppellant’ s sole point of error. We affirm the judgment as reformed to includethe
90 daysjail credit.
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