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OPINION

Appedlant, Ray Steven Nunez, was found guilty of aggravated robbery and sentenced to twenty years

confinement. He presents one point of error, dleging error by thetrid court in giving the jury an “Allen” or

dynamite charge after recaiving a note from the jury that it was deadlocked 9 to 3. We &ffirm.

A discussion of the underlying facts of the offense is unnecessary. The record shows that after

approximatdly five hours of ddiberation, the jury sent the following note to the trid court:

The jury regretsto inform the court that we have ahungjury. Thereare 9jurorsfinding the defendant

guilty and 3 jurors finding the defendant not guilty.



Everyone believes [appdllant] is guilty of robbery, but we cannot determine “beyond a reasonable
doubt” that [he] “used or exhibited a deadly wegpon.” Thus we cannot unanimoudy find [him] guilty
or innocent of “aggravated” robbery as charged.

The court responded by sending the jury the following supplemental ingtruction:
Members of the jury:

If this jury finds itsdf unable to arrive a a unanimous verdict, it will be necessary for the court to
declare amidria and discharge the jury. The indictment will till be pending, and it is reasonable to
assume that the case will betried again before another jury a some futuretime. Any such future jury
will be empaneled inthe same way this jury has beenempaneed and will likely hear the same evidence
which has been presented to thisjury. The questions to be determined by that jury will be the same
questions confronting you, and thereis no reason to hope the next jury will find these questions any
eader to decide than you have found them.

With this additiond ingruction, you are requested to continue deliberationsin an effort to arrive at a
verdict that is acceptable to al members of the jury, if you can do so without doing violence to your
conscience. Do not do violence to your conscience, but continue ddliberating.

Approximately one and one-hdf hours later, the jury returned a verdict finding appellant guilty of
aggravated robbery. Appellant contends on appeal that the supplementa ingtructionwas coercive and violated
TEX. CODE CRIM. PROC. ANN. Art. 36.16, which does not providefor an“Allen’ or dynamitecharge. The
jury, he argues, had only been ddliberating for approximately five or six hours, and had not indicated it was
“hopelessly deadlocked.”

The useof an“Allen” or dynamite charge such asthe one used herewas approved by the Texas Court
of Criminad AppedlsinArrevalov. State, 489 SW.2d 569, 572 (Tex. Crim. App. 1973), and by this Court
inWillisv. State, 761 SW.2d 434, 438 (Tex. App.—Houston [14" Dist.] 1988, pet. ref d). The language
of the supplementa indruction was proper and no error is shown by the charge itsalf. Appellant cannot
complainon appeal thet the indructionper se violated TEX. CODE CRIM. PROC. ANN. Art. 36.16, ashedid
not raise suchobjectionbelow. Lujan v. State, 626 S.\W.2d 854 (Tex. App.— San Antonio 1981, pet. ref’ d).

Appdlant’s primary complaint on apped and as raised below is that the court gave the charge to the
jury a suchanearly point inthe deliberations that it acted to coerce the jury into averdict. In support, he cites
Jackson v. State, 753S.W.2d 706, 712 (Tex. App. San Antonio 1988, no pet.), as authority for the position
that sending an “Allen” charge after only four hours of deliberation congtitutes error. Appdlant’s rdiance is
misplaced. The gppellate court in Jackson held that, as here, the appellant failed to preserve error by rasing



lack of authority under Art. 36.16 below; the court further stated that even had the court’ s action congtituted
unobjected to error, it was not such as deprived appdlant of afair and impartid tridl.

Moreover, nothing in the record indicates that any juror was coerced by the ingtruction given. No
affidavits or testimony to that effect were produced at a hearing on amotion for new trid or a any other time,
nor was there aningtantaneous verdict following the charge. See Golden v. State, 89 Tex. Cr. R. 525, 232
S.W. 813 (1921) (reversble error wherejuryddliberated 42 hourswith*“ short and clear” evidence but reached
verdict in five minutesfollowing “Allen” charge); Griffithv. State, 686 S\W.2d 331 (Tex. App. —Houston
(1% Dist) 1985 no pet.). Asthe charge here is non-coercive on its face and nothing shows it acted to coerce

the jury, no error has been shown. Calicult v. State, 503 SW.2d 574, 576 (Tex. Crim. App. 1974).

Appdlant’ s point of error is overruled, and the judgment is affirmed.
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