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OPINION

Inaninterpleader action, Cox & Perkins Exploration, Inc. brought suit to determine the appropriate
payee of ail and gas proceeds derived from lands under title disputes. The interpleader court awarded
summary judgment against gppellants John E. Hearn, Jr. and Lara Energy. Appelantsbring five points of
error, damingthetria court erred (1) ingpplying collateral estoppel withno evidence of the pleadingsfrom
the underlying auit; (2) inapplying collaterd estoppel to the question of who is entitled to interpleaded funds
when the underlying suit was gill on apped; (3) by permitting funds to be digtributed from the registry of



the court less than thirty days after judgment; (4) in failing to permit Hearnto supersede the judgment; and
(5) ingranting the Motion to Transfer Venue. For the reasons stated below, we affirmthe judgment of the

tria court.

BACKGROUND

Cox & Perkins, as operator for property known as the Gracey Ranch Prospect, paid proceeds
to various interest owners. Due to the conflicting clams to such payments, Cox & Perkins filed an
interpleader action and unconditionally tendered dl of the disputed funds into the court’ sregistry. All the
defendants clamed to own apart of the Gracey Ranch Prospect through Y uma Petroleum Company. Two
concurrent lawsuitsexisted asaresult of these conflicting clams. Appellants John Hearnand Lara Energy
brought one suit againgt Y uma Petroleum and related defendantsin LavacaCounty. Roemer Oil Company
brought a second suit againg Y uma Petroleum in Harris County.

In the Lavaca County action, appdlants damed that they acquired by contract a portion of the
interest in the Gracey Ranch Prospect held by appellees Y uma Petroleum and Sam L. Banks. The jury
rendered a verdict against gppellants. Appellants have since gppedled that judgment, and their apped is
pending in the Thirteenth Court of Appesls.

Prior to judgment being rendered in the Lavaca County suit, Cox & Perkins indtituted an
interpleader action in Nueces County. 'Y uma Petroleum filed a motion to transfer venue to Colorado
County, the locationof the Gracey Ranch. The Nueces court granted the motion, relying on the mandatory
venue provison of TEX. CIV. PRAC. & REM. CODE ANN. § 15.011.

The Digrict Court in Colorado County granted the interpleader and discharged Cox & Perkins
from ligbility. The other parties then filed multiple motions for summary judgment. The court granted
summary judgment againg the claims of Hearn and Lara Energy, finding that the issues in the interpleader
action had been litigated in the Lavaca County suit. Accordingly, the court concluded that appelants
clamswere barred by the doctrine of collateral estoppd.

After summary judgment was granted, the parties agreed to anorder didributing the funds. After

the order was entered, the Hearn Summary Judgment was severed. Hearn sought to supersede the



judgment of the trid court, but the court denied his attempt to post a supersedeas bond. This apped was
taken in the severed action.

Except for point of error three, we will addressappelants points sequentidly. Because point of
error three is dependant upon how we dispose of the other issues, we will addressit las.

POINT OF ERROR ONE

By point of error one, appellants argue that the interpleader court erred in applying collateral
estoppel with no evidence of the pleadings from the underlying suit. The Colorado County District Court
applied the principa of collatera estoppel based on the jury charge and the amended judgment from the
Lavaca County suit. Appe lantsclaim that the evidence wasinsufficient to gpply collatera estoppel without
pleadings from the Lavaca suit being presented to the Colorado court. We note that the same trid judge
who presided over the Lavaca County jury trid also presided over the interpleader action. The judge
sgned the Amended Judgment in Lavaca County one month before he heard the mations in Colorado
County.

Appdlants citethe following cases for the propostion that the pleadings must be proffered to the
court dong with the judgment to sustain aclaim for collatera estoppd: Permian Oil Co. v. Smith, 107
S.W.2d 564, 568 (Tex. 1937); Jonesv. City of Houston, 907 SW.2d 871, 874 (Tex. App.—Houston
[1% Dist.] 1995, writ denied); Cuellar v. City of San Antonio, 821 S.\W.2d 250, 256 (Tex. App.—San
Antonio 1991, no writ); Scurlock Oil Co. v. Smithwick, 787 S.W.2d 560, 562 (Tex. App.—Corpus
Christi 1990, no writ); Traweek v. Larkin, 708 S\W.2d 942, 945 (Tex. App—Tyler 1986 writ ref’d
n.r.e). We will discuss each of these cases individualy, and then consder their impact on the present
action.

The abovementioned cases hold that the party relying upon collateral estoppel must introduceinto
evidence both the judgment and the pl eadings from the prior suit or the doctrine of collatera estoppe
is not applicable in the second proceeding. By tracing the history for this line of reasoning, we find that
Jones citesto Traweek as precedent for this position. Cuellar and Scurlock both rely on Traweek
as wdl as City of Houston v. Houston Chronicle Publishing Co., 673 SW.2d 316 (Tex.



App.—San Antonio 1984, no writ). Fndly, Traweek rdiessoley on City of Houston. All these cases
can thus be traced back to City of Houston.

The gatusof City of Houston asbinding precedent, at least for the proposition that these cases
mention, isvery much in doubt. The court of gppealsin City of Houston held that collateral estoppel
applies once the movant provesthe issuesdetermined inthe origina proceeding. See City of Houston,
673S.W.2d at 321 (citing Griffin v. Holiday Inns of America, 496 S.\W.2d 535, 538 (Tex. 1973)).
The court thenrefused to apply resjudicataor estoppel by judgment because appellee introduced neither
the pleadings nor the judgment. See id. Nowhere does the court in City of Houston specify the
necessary proof when judgment is urged as an estoppdl or bar. Reather, the court merely stated that the
proof before it was insufficient.

We note that in discussing the proof necessary for issue preclusion, City of Houston cited the
falowing four cases. Permian Oil Co. v. Smith, 129 Tex. 413, 107 S\W.2d 564 (1937); State of
Oklahoma v. State of Texas, 256 U.S. 70 (1921); Kveton v. Farmers Royalty Holding Co., 149
SW.2d 998 (Tex. Civ. App.— Gaveston 1941, no writ); Wilhite v. Adams, 640 SW.2d 875 (Tex.

1982). Again, we shdl discuss each casein turn.

InPermian Qil, the Supreme Court of Texasdiscussed bothresjudicataand collatera estoppel.
Permian Oil hdd that for res judicata purposes, only the judgment should be inquired into, absent
ambiguity inthe judgment. See Permian Oil, 107 SW.2d a 567. Where the judgment is ambiguous,
extringc evidence is admissible to hdp interpret the judgment. See id. If theissueis one of collaterd
estoppel, the Court hed that the whole record of the first caseis admissible in order to determine whether
the issue involved had aready been resolved in the prior suit. Seeid. At no timedid the Permian Oil
court mandate the necessity of introducing both the pleadings and the judgment from the prior suit. The
Court did state that one must Iook only to the pleadings and the judgment, absent ambiguity, incaseswhere
the origina judgment is being collaterdly attacked; but this has no bearing on the case at bar or on the

Traweek lineof cases. Seeid. at 568.

The other three cases referenced in City of Houston are not helpful to our andysis.  State of

Oklahoma v. State of Texas and Kveton v. Farmers Royalty Holding Co. discuss only res



judicata. WhileWilhite v. Adams does addressissue preclusion, the case presents no guiddlines asto

what evidentiary proof is necessary to establish collateral estoppe.

It isour conclusion that Traweek and its lineege have misinterpreted the casdaw and have thus
created law based on aflawved andyss. As such, we decline to follow those cases. Even though the
pleadings were not tendered to the trid court to verify the issue on which precluson is sought, the jury
charge together with the judgment sufficdently notified the court of the issues decided in the Lavaca
proceedings. Question number one of the jury charge reads, in part, asfollows:

Did Hearn fal to stay with Yuma Petroleum long enough for Hearn to sell and for all

monies to be collected on the following prospects:

It is your duty to interpret the following language of the 1994 Geologist Consultant

Agreement:

“6.03 in the event consultant eects to terminate this Agreement in accordance with Sec.

6.01(a) or (b), the Consultant will have to stay with the company long enough for the

Conaultant to sdll the Prospect and for dl the monies to be collected in order for the

Consultant’ sinterest to be vested.”

The jury answered “yes’ asto the Gracey Ranch, thereby affirming that Hearn's interest in the property
did not vest. Question number two of the jury charge reads as follows:

Did John Hearn and Sam Banks (on behdf of Y uma Petroleum Company) agree on July

20, 1995 that in exchange for John Hearn's assistance in completing the sde of S. W.

Speaks Prospect that John Hearn/Lara Energy, Inc. would earn the oil and gas interests

provided for in Sec. 3.02(a)(c) and (d) of the 1994 Geologist Consultant Agreement?

Thejury answered “no.” Thejudgment of the Lavacacourt adopted these findings and ordered that Hearn
and Lara Energy “take nothing by their claims, particularly the clams as to minerd interests in the
Southwest Speaks prospect, the Gracey Ranch prospect, and the Four Sisters prospect.” Because
gopelants clam to the interpleaded funds were based on the same Geologist Consultant Agreement, the
interpleader court would have to answer the same questions that had already been condusively determined
by thejury. That, exactly, isthe basisfor invoking collatera estoppd. To hold as necessary extraneous
informationinthe formof the pleadings would only elevateform over substance. A jury ingtruction cannot
insert issues not raised by the pleadings and the evidence. See TEX. R. CIV. P. 278; Elbaor v. Smith,

845 S\W.2d 240, 243 (Tex. 1992). If the issue to be estopped is readily apparent from the evidence



presented to the trid court, we see no reason to make presentment of the pleadings an absolute

requirement.

To hold otherwise would subvert the gods of judicid economy and efficient administration of
justice. Appelleeswould only have to introduce the same collateral estoppel evidence, this time with the
pleadings, in order to obtain the same result. The addition of the pleadings contributes nothing to
gopellants cause. After athorough review of the parties arguments and the summary judgment proof, we
hold appellees presented sufficient evidenceto apply the doctrine of collaterd estoppel. We dsofind that
gppellants presented no controverting proof showing that the content of the pleadings was necessary to the
determination of issue precluson. In the absence of such controverting proof, we conclude that the tria
court properly applied collatera estoppd. We overrule point of error one.

POINT OF ERROR TWO

Inpoint of error two, gppel lants state that the trid court erred in applying collaterd estoppel to the
interpleader action while the Lavaca County suit is still pending on gpped. Thisdam isin direct conflict
with Texas Supreme Court authority holding that a judgment is find despite a pending appeal. See
Scurlock Oil Co. v. Smithwick, 724 SW.2d 1, 6 (Tex. 1986).

Applying collatera estoppel to the case beforeusiscons stent withthe policy underlying Scurlock
— the preventionof unnecessary litigation. Intheinterpleader action, gppellants sought to relitigate whether
they were entitled to proceeds from the sde of mingrds extracted from the Gracey Ranch Prospect.
Appdlants theory of entitlement was that they had acquired by contract a portion of the interest in the

1 Appellants attempt to distinguish Scurlock Oil Co. with Texas Beef Cattle Co. v. Green, 921
S.W.2d 203, 208 (Tex. 1996). The principal reason the Supreme Court formulated the the Scurlock rule was
the nonsensical aternative of retrying the same issues between the same parties in subsequent proceedings
with the possibility of inconsistent results. See Scurlock, 724 SW.2d at 6. In Green, the Court refused to
extend the Scurlock rule to malicious prosecution cases. See Green, SW.2d at 207. The Court held that
a malicious prosecution suit did not, strictly speaking, relitigate the claims of previous cases. Seeid. Rather,
malicious prosecution suits are more accurately characterized as being predicated upon a party’s success in
the previous cases and distinct from the issues tried therein. See id. Extending Scurlock to malicious
prosecution suits would actually promote repetitive and unnecessary litigation because it would alow the
plaintiff to prosecute a clam only to have it rendered meaningless if later al or part of the appea of the
underlying action is decided adversely. Seeid. at 208.
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Prospect held by gppellees Yuma and Banks. This is precisdy the same issue litigated in the Lavaca
County Uit between the same parties. Applying issue preclusion to the present case is consigtent with
Scurlock. Such action binds the parties to the originad judgment and promotes judicia economy by
requiring alosng party to followthe ordinary appedls process, rather than relitigating adversefact findings

inanew lawsuit. Point of error two is overruled.

POINT OF ERROR FOUR

In point of error four, gppellants maintain that the trid court erred in failing to permit Hearn to
supersede the judgment. After ordering the immediate distribution of interpleaded funds, the court denied
Hearn's attempts to supersede the judgment.  Appellantsrely on Elizondo v. Williams, 643 SW.2d
765, 767 (Tex. App.—San Antonio 1982, no writ) to contend that the trid court had no discretion in this
meatter because Hearn had anabsol ute right to supersede ajudgment. Itistruethat with certain exceptions,
aparty’sright to supersede ajudgment is not a matter within the trid court’ s discretion. See Man-Gas
Transmission Co. v. Osborne Oil Co., 693 SW.2d 576, 577 (Tex. App.—San Antonio 1985, no
writ); Weber v. Walker, 591 S.W.2d 559 (Tex. Civ. App.—Dalas 1979, no writ). However, the Texas
Rulesof Appdllate Procedure 24.1 (a)-(f), as substantialy revised in 1997, providesthat ajudgment may
be superseded by a“judgment debtor.”

A “judgment debtor” is defined as “a person againg whom judgment has been recovered, and
which remainsunsaiisfied.” BLACK'S LAW DICTIONARY 845 (6th ed. 1990). A judgment debtor has
a0 been defined as “a person obligated to pay amoney judgment.” TEX. REV. CIV. STAT. ANN. Art.
5069-1B.002 (Vernon Supp. 1999).2 Appdlantsdo not fal within either of these definitions. Appellants
have not been ordered to transfer money or property to anyone. They have not been enjoined either
temporarily or permanently, nor have they been ordered to take any action by the interpleader court. In
fact, gppelants cdlamsto the proceeds in the interpleader action were no greater than their clamsto the
proceeds aisng from the Lavaca County action, in which they were plantiffs. We find that for the

2 Art. 5069-1B.002 was repealed by Acts 1999, 76th Leg., ch. 62, § 7.18(b), eff. Sept. 1, 1999. It
has been replaced verbatim by TEX. FIN. CODE ANN. 8§ 301.002 (Vernon Supp. 2000).
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purposes of this interpleader action, appellants were not judgment debtors, and therefore had no absolute
right to suspend the judgment.

If appdlants are successful on appeal, they have an adequate remedy under the law. The
digtributed funds may be collected and re-distributed as necessary. See Teve Holdings Ltd. v.
Jackson, 763 S.W.2d 905, 909 (Tex. App.—Houston[ 1% Dist.] 1988, no writ) (“If the underlying suit is
reversed onapped, gppdlant’ sremedy isto recover from the Appellees the market vaue of the property
seized and executed.”).

Point of error four is overruled.

POINT OF ERROR FIVE

By point five, gppellants assert that the Nueces County trid court erred in granting the Motion to
Trander Venue. TheY umaDefendants moved to transfer venue based on the mandatory venue provison
of TEX. CIV. PRAC. & REM. CODE ANN. § 15.011. The statute provides.

Actionsfor recovery of real property or an estate or interest in real property, for partition

of real property, to remove encumbrances from thetitle to red property, for recovery of

damages to real property, or to quiet title to red property shdl be brought in the county

inwhich al or apart of the property is located.
TEX. CIV. PRAC. & REM. CODE ANN. § 15.011 (Vernon Supp. 2000). Appellants concede
that the Lavaca County it involved an interest in land. However, appellants contend that the
interpleader action was merdly asuit over ol and gas proceeds and did not concern an interest in

real property. For the reasons stated below, we disagree.

The parties pleading and proof limits a trid court’s discretion to determine venue. A
plaintiff’s choice of venue stands unless challenged by proper motionto transfer venue. See TEX.
R. CIV. P. 86(1); Inre Missouri Pacific R. Co., 998 SW.2d 212, 221 (Tex. 1999). Once
chalenged, the plaintiff hasthe burdento present prima facie proof by affidavit or other appropriate
evidence that venue is maintainable in the county of suit. See TEX. R. CIV. P. 87(2)(a), (3)(a);
Missouri Pacific, 998 SW.2d at 221. Theplaintiff’sprimafacie proof isnot subject to rebuttd,
cross-examination, impeachment, or disproof. See Missouri Pacific, 998 SW.2d at 221.
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However, if the plaintiff fails to discharge the burden, the right to choose a proper venue passes to
the defendant, who must then prove that venue is proper in the defendant's chosen county.  See
TEX. R. CIV. P. 87(2)(a); Missouri Pacific, 998 SW.2d at 221.

We conduct an independent review of the entire record to determine whether venue is
proper in the ultimate county of suit. See TEX. CIV. PRAC. & REM. CODE ANN. § 15.064(b)
(Vernon 1986); Wilson v. Texas Parks & Wildlife Dept., 886 S\W.2d 259, 261
(Tex.1994); Ruiz v. Conoco, Inc., 868 SW.2d 752, 757-58 (Tex.1993). Where there is
probative evidence to support the trid court’s determination, even if the preponderance of the
evidenceis contrary, we defer to the trid court's determination. See Wilson, 886 S.W.2d at 262;
Ruiz, 868 SW.2d at 758. If thereisno supporting evidence, thejudgment must bereversed and
the cause remanded to the trid court. See Ruiz, 868 S.W.2d at 758. Thus, wereview theentire
record inthe light most favorable to the trid court’ s ruling, but do not defer to itsapplicationof the
law. See Ruiz, 868 SW.2d at 758.

Inthe indant case, the determination of property rights was a necessary predicate to the
disbursement of the interpleaded funds. The amount of interpleaded funds dueto any one claimant
depended on what fractional minerd interest they owned in the rea property. When the Nueces
County court heard the Motion to Transfer Venue, the Lavaca County it invalving Hearn and
Lara Energy had not yet concluded. The Harris County action involving Roemer had not even
begun. The Nueces County court could not have predicted how, or if, these other courts would
dispose of thettitle issues raised in those cases. The initid step of determining property rightshad
to be taken in one of these three courts. Because dl three suits were live a the time the Motion
to Trandfer Venue wasmade, thereis evidence that the interpleader court would have to determine

interestsin rea property.

The petition of the interpleader, Cox & Perkins, acknowledged the existence of a dispute
asto who owned an interest in the Gracey Ranch Progpect. To the extent that Y uma Petroleum
did not possess enough interest inthe Gracey Ranch Prospect to satisfy both the Hearndams and

the Roemer daims, certain other parties who had recelved assgnments from Y uma Petroleum



faced areduction in thar interests. Cox & Perkins even attempted to ascertain the interests of the
parties not involved in the Hearn and Roemer lits by asking the various litigants to execute a
Release Agreement and Disclaimer. Severd parties, including Hearnand Lara Energy, refused to
ggn the disclamer. Thus, the pleadings state that not only were the Hearn, Lara Energy, and
Roemer interestsindispute, but so were the interests of Rodney Popejoy, JamesL. Callins, Franey
Oil Operations, Inc., and Robert Parker (the “Bystander Defendants’). Even if the Lavaca and
Harris County suits concluded before the interpleader action, it is possible that the interpleader
court would have beenfaced withtrying to determine the interests of these other defendantsin the
Gracey Ranch Prospect.

Appdlants concede that there was a question as to whether Yuma Petroleum retained
enough interest to satisfy the claims of gppellants, Roemer, and the Bystander Defendants. Even
if we agree with appdlantsthat the interest inland of Hearn, LaraEnergy, and Roemer could have
been ascertained in their respective actions, it would till be up to the interpleader court to
determine the interests of these Bystander Defendants.  Appellants further concede that the
Bystander Defendants were parties to the interpleader action because Cox & Perkins could not
Oet clear title to thair interests under Yuma. Such concessions srongly indicate that this action
involvesanestate or interest in red property, and any determinationmade by the trid court would
serve to quiet title to red property.

These are dl matters of conjecture that we are ale to discuss only with the benefit of
hindsight. At the time Yuma's Moation to Transfer Venue was heard, the Lavaca and Harris
County Suits were dill pending. Yuma Petroleum had the burden of showing venue existed in
Colorado County, the location of the Gracey Ranch Prospect. 'Y uma Petroleum succeeded in that
showing. The evidence adduced after the issue of venue was decided by the triad court does not
destroy the prima facie proof on which the trid court relied. The record supplies probative
evidenceto support thetria court’ s determination, and, therefore, we mugt defer to thetrid court’s

ruling. Wilson, 886 SW.2d at 262. We overrule point of error five.

POINT OF ERROR THREE
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By point three, gppellants contend that the tria court erred by permitting funds to be
digtributed from the registry of the court less than thirty days after judgment. Appelants contend
that because a judgment becomes find only after the expiration of thirty days from the date the
judgment is Sgned, execution may not issue on ajudgment until after thirty days has expired and
the judgment becomesfind. See TEX. R. CIV. P. 627. Thus, appdlantsconcludethat therelease
of the interpleaded funds before the expirationof thirty days fromthe signing of the judgment was
unlawful. Because we have determined that appellants had no interest in the interpleaded funds,

this point of error is rendered moot.

Under dassic mootnessdoctrine, ajudticiable controversyisdefiniteand concrete and must
impect the legd relations of parties having adverse legd interests. See Aetna Life Ins. Co. v.
Haworth, 300 U.S. 227 (1937); Reynav. City of Weslaco, 944 SW.2d 657, 662 (Tex.
App.—Corpus Christi 1997, nowrit). Therefore, acontroversy between the parties must exist at
every dage of the legd proceedings, including the apped. See United States v.
Munsingwear, Inc., 340 U.S. 36, 39 (1950). Cases may become moot when alegedly
wrongful behavior has passed and could not be expected to recur. See Securities & Exch.
Comm'n v. Medical Comm. for Human Rights, 404 U.S.403, 406 (1972); Reyna, 944
S.W.2d at 662.

Because we find that the trid court did not err in granting summary judgment against
appdlants, it follows that gppdlants had no interest in the interpleaded funds. For this court to
resolve whether the tria court erred in prematurdy distributing the fundswould have no impact on
the legd reations of the parties and is, therefore, moot. Under such circumstances the
determination sought by appellants would conditute no more than an impermissible advisory
opinion. See Fireman’sIns. Co. v. Burch, 442 SW.2d 331, 333 (Tex. 1968). Weoverule

point of error three and
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affirm the judgment of the trid court.

19 Norman Lee
Judtice

Judgment rendered and Opinion filed May 18, 2000.
Pandl consigts of Justices Edelman, Wittig, and Lee®.
Do Not Publish— TEX. R. APP. P. 47.3(b).

3 Senior Justice Norman R. Lee sitting by assignment.
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