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OPINION

Indicted for possessionwithintent to deliver more than 400 grams of cocaine, the gppellant moved

the court to suppress evidence seized during asearchof hisvehicle. After thetrial court denied hispretria

motionto suppressthe evidence, the appdlant pled guilty. Thetrid court sentenced himto thirty-fiveyears

incarceration and imposed a fine of $10,000. In four related points of error, the appellant contends that

thetria court erred in denying his motion to suppress. We reverse and remand.



FACTUAL BACKGROUND

Police Officer Robert Bogany had receivedinformationfromhisfellow officer, Robert Bradley, that
the appdlant’ svehide was possibly carrying narcotics. Officer Bogany spotted the gppellant drivinginthe
far left lane on U.S. Highway 59 southbound about a half a mile from the George R. Brown Convention
Center, near downtown Houston. After following the appellant’ svehide for about amile, Officer Bogany
saw the gppdlant sgnd and then move over two lanesjust before passing a disabled automobile onthe Ift
shoulder. The appellant then took the exit off of U.S. Highway 59 onto I nterstate-45 southbound. Officer
Bogany followed the appellant in his patrol car and shortly thereafter pulled the appelant over for
purportedly meking anillegd lane change. Officer Bradley arrived in an unmarked car afew minutes later
to asss Officer Bogany. After obtaining the gppellant’s consent to search, Officer Bogany found two
duffd bagsfull of cocainein the trunk of the appdlant’svehicle.

The appdlant filed a pretrial motionto suppressthe fruits of the vehicle search, contending that the
initid traffic stop was not judtified and therefore, the court should exclude dl evidence obtained asaresuit
of the stop. The only witnesses who tegtified at the hearing on the gppellant’s motion were (1) Officer
Bogany, who had cited the gppellant for the traffic violation and (2) Officer Bradley, who had origindly
informed Officer Bogany that the gppellant’s vehide was carrying narcotics and who later secured the
cocaine in the appelant’ s trunk. Officer Bradley’ stestimony did not relateto thedetention.* Accordingly,
the factua background of this case is taken exdusvey from Officer Bogany's tesimony. Because the
details of histestimony are crucid to our determination of the validity of the traffic stop, we cite verbatim
the following rlevant excerpts:

Q: And the treffic violationthat you say you saw on 59, yousad that Francisco Aviles
was in the far |eft-hand lane and he signaed the lane change?

A: Yes, hedid.

1 In examining the vdidity of traffic stop, it is immaterial that the officer had an ulterior motive for
the stop. See Crittenden v. State, 899 SW.2d 668, 673-74 (Tex. Crim. App. 1995). Therefore, the
appellant’s contention that Officer Bogany had an ulterior motive for the stop, i.e., that Officer Bradley had
told him the appellant was possibly carrying narcotics, has no relevance.
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And the Sgnding of the lane change came just before this car that broke down?
That's correct.

On the shoulder; right?

Yes.

And in your training as an officer, it's safest and it's proper when a car is broke
down on the sde of the road, to get further away from that vehicle; ian't it?

That's correct, to change lanes.

* * * * * *

S0 jug, in generd, as a person is gpproaching a vehicle in a Stuation like this
where the car broke down in the left shoulder and the person is in the left-hand
lane, it issafest and it is proper for the person to move over one lang, a leadt; is
it not?

That's correct.

And when you say the violation here, it was not — you said that Francisco Aviles
sgnded hislane change?

Yes, hedid.
But you say the violation was that he went over two lanes?
Yes.

All right. Now, wasthere—did he cut anybody off in the first lane that he moved
into?

No.

Y ou were right behind him.

Yes, | wes.

Wheat about the second lane, did he cut anybody off there?
No.

What time of day wasthis?

It was il daylight; | don’t remember exactly what time it was.

Did anyone on the road have to take evadve measures based upon what
Francisco Aviles did by changing lanes?

No.
M OTION TO SUPPRESS

The higtoricd factsare not disputed; therefore, we review the ruling on the motion to suppress de



novo. See Olesv. State, 993 SW.2d 103, 106 (Tex. Crim. App. 1999) (citing Guzman v. State,
955 S\W.2d 85, 89 (Tex. Crim. App. 1997)).

Wefirg consider the legdlity of the gppellant’ sdetention. Generally, apeace officer need not have
probable cause to detain apersonfor investigation, but he must have a reasonable suspicion that crimina
activityisafoot. See Terry v. Ohio, 392 U.S. 1, 21 (1968); Woodsv. State, 956 S.\W.2d 33, 35 (Tex.
Crim. App. 1997); Reynolds v. State, 962 S\W.2d 307, 311 (Tex. App.—Houston[14th Digt.] 1998,
pet. ref’d). We mug examine the reasonableness of a temporary detention in light of the totdity of the
circumgtances. See Woods, 956 SW.2d a 38. An officer must have “specific articulable facts which,
in light of his experience and persond knowledge, together withother inferences from those facts’ would
judtify the detention. Reynolds, 962 SW.2d at 311 (citing Johnson v. State, 658 SW.2d 623, 626
(Tex. Crim. App. 1983)). These factsand experiencesmugt create areasonable suspicioninthe officer's
mind that some unusud activity isor has occurred, that the detained person is connected with the activity,
and that the unusud activity isrelated to the commisson of a crime. See Davisv. State, 947 SW.2d
240, 244 (Tex. Crim. App. 1997). In determining whether the officer’s suspicion was reasonable, we
employ an objective standard: whether the facts avallable to the officer at the moment of detentionwarrant
a person of reasonable cautionto beieve that the actiontaken was appropriate. See Terry, 392 U.S. at
21-22; Hernandez v. State, 983 S.W.2d 867, 869 (Tex. App.—Austin 1998, pet. ref’d) (quoting
Davis, 947 SW.2d at 243).

Itiswell settled that a detention isjustified when a person commitsatreffic violationinan officer’s
presence. See, e.g., McVickersv. State, 874 SW.2d 662, 664 (Tex. Crim. App. 1993) (runningared
light); Garciav. State, 827 S.\W.2d 937, 944 (Tex. Crim. App. 1992) (running astop sgn); Armitage
v. State, 637 S.W.2d 936, 939 (Tex. Crim. App. 1982) (driving withadefective tallight). Here, the state
alegesthe appdlant committed atraffic violaionwhen he made amultiple lane change inasngle maneuver.
Making amultiple lane change in asngle maneuver isnot aper se violation of any law; however, section

545.060(a) of the Transportation Code provides.

An operator on aroadway divided into two or more clearly marked lanes for traffic:



@ ghdl drive as nearly as practicd entirdly within asingle lane; and
2 may not move from the lane unless that movement can be made safdly.

TEX. TRANSPORTATION CODE ANN. 8§ 545.060(a) (Vernon 1999). “‘The dementsof falureto drive
inasngle marked lane are: (1) a person (2) drives or operates (3) a motor vehicle (4) within a single
marked lane, and (5) moves fromthat lane without first ascertaining that such movement can
be made with safety.”” Hernandez, 983 SW.2d at 871 (quoting Atkinson v. State, 848 SW.2d
813, 815 (Tex. App.—Houston [14th Dist.] 1993, pet. ref'd) (interpreting 8 545.060(a)’ s predecessor,
TEX. REV. CIV. STAT. ANN. art. 6701d, 8§ 60(a) (Vernon1977)) (emphass added). Thus, thequestion
before this court iswhether a person of reasonable caution would believe that the multiple lane change
could not have been made safely given the facts and experiences related by the officer.

InHer nandez, thedefendant’ struck crossed partidly into the adjacent lane and thusfalled to stay
inasngle marked lane. 1d. at 868. The state produced no evidence to show this movement was unsafe
or dangerous, and the court concluded the police officer did not have a reasonable basis for believing the
defendant had committed a ticketable traffic offense. See id. a 871-72. Smilarly, in this case, the date

produced no evidence that the appellant’ s lane change was unsafe or dangerous.

Initshrief, the state argues “the appdlant’ s manner of changing laneswasinher ently unsafe and
reckless’? because he moved across two lanes of traffic in asingle maneuver. We are not persuaded by
the state' s argument that it is inherently unsafe to make a multiple lane change. In evduating whether a
person of reasonable caution would find the appellant could execute this maneuver safdy, wefocus on the

facts of the case, giving close scrutiny to the evidence presented.

The record shows that the appellant was driving down U.S. Highway 59 during daylight hoursin
the freeway’s far It lane. As he approached a disabled vehicle on the left shoulder of the freeway, he
sgnaled alane change and then “ shot across two lanes” The gppd lant did not cut any other vehicles off

in either the first lane or the second lane. No other driver had to take measures to avoid the appellant’s

2 Emphasis added.



vehicle as aresult of the gppellant’ smaneuver. Shortly after making the multiplelane change, the gppelant
took the exit for Interstate-45, which was on the right side of U.S. Highway 59.

Making a deliberate move across two lanes of freeway traffic is arguably a safer maneuver than
weaving or drifting into adjacent lanes, which tends to show the driver is not in control of hisvehicle. In
Hernandez, the court declined to find that one incident of drifting into an adjacent lane was inherently
unsafe. Id. at 872. Likewise, we cannot find, asthe state urges, that amultiple lane changeisinherently
unsafe. Whilethere are undoubtedly countless circumstances in which amultiple lane change could not be
accomplished safdly, thereis nothing about this traffic maneuver that makesit i nher ently unsafe. Because
amultiple lane change is not inherently unsafe, and there is no evidence in the record to demondtrate that
the appdlant’ slane change was accomplished in an unsafe manner, we find the police officer did not have
areasonable basis for believing the gppellant had committed a ticketable traffic offense.

The gate vehemently criticizes Her nandez to the extent it can be construed as holding “that an
unssfe lane change mugt actudly imperil the occupants of the adjacent vehide inorder to conditute atraffic
offense.” We do not read Her nandez to stand for this proposition. Contrary to the state' s contention,
the accused in Her nandez was not weaving, and so Her nandez provides no persuasive support for the
state’ sargument that "[p]olice officers should not be required to follow aweaving vehicle, waiting for it to
swerve into the path of another vehicle, before taking action.” In Hernandez, the officer saw the
defendant drift dightly to the left one time at around 1:30 inthe morning on a nearly deserted five-lane road.
Id. a 868. The officer did not observe any other erratic movements of the defendant’ svehicle. Seeid.
When asked why this traffic maneuver was unsafe, the officer in Her nandez responded that he was
concerned for the driver’ swell being. 1d. Given thetotaity of the circumstances, the Her nandez court
did not find aman of reasonable caution would believe that the lane change was unsafe to the defendant
based on one dow, dight drift at 1:30 am. on anearly deserted road. Id. at 872.

The gtate points out that there was & least one vehicle, the policecar, near the gppellant when he
changed lanes. The dstate argues that had the police car received an emergency call and accelerated
rapidly, the officer could not have safely passed the appdlant’ s vehicle. Wefind this logic unpersuasive



and puzzing. Without citing a rule, the state is asking us to require drivers changing lanes to anticipate
eratic driving by the drivers who might be behind and around them on city roadways. At least one
appellate court has dready declined to do so. See DelLeon v. Pickens, 933 SW.2d 286, 291 (Tex.
App.—Corpus Chrigti 1996, writ denied) (dedining to find that adriver mugt anticipate that another vehide
will suddenly change lanes). While we recognize defengve driving as an aspirationd god for dl drivers,
we, like the DeL eon court, decline to impose such a duty on drivers of this sate.

We emphasize that the result in this case occurs only because of the particular facts in the record
before us, which is devoid of any evidence to support a reasonable basis for believing the appdlant’s
multiple lane change was not made safely. Had the police officer testified that he had observed asign of
erdic driving, that traffic was congested and there was no room to safely execute amultiple lane change,
or that the lane change could not be made safely for some other reason, the result might be different. The
state has the burden to show that the detentionwas based upon areasonable suspicion. It failed to do so
on the facts presented.

CONCLUSION

In spesking to the liberty dement of the due process clauses, the Texas Court of Criminal Appesls
exhorts "[t]he essential guarantee of the due process clausesis that the government may not imprison or
otherwise phydcaly restrain aperson except in accordance with fair procedures.” Long v. State,
742 S\W.2d 302, 320 (Tex. Crim. App. 1987), overruled on other grounds, Briggs v. State, 789
Sw.2d 918, 924 (Tex. Crim. App. 1990) (quoting ROTUNDA, ET AL., TREATISE ON
CONSTITUTIONAL LAW: SUBSTANCE AND PROCEDURE § 17.4 (1986)) (emphass added); Jenkins
v. State, 993 SW.2d 133, 135 (Tex. App.—Tyler 1999, pet. ref’d). The very purpose of procedura
law isto put limitations on the actions of the stateto prevent the trampling of individud rightsin the Sate's
zedl to prosecute and eradicate crime. Whileit is true that the appellant was in possession of cocaine, an
offensethat inthis case carried thirty-five years  incarceration and a substantia fine, itisonly by forang the
dtate to observe its own laws that we can protect the freedom and liberty of dl individuds. Inesmuch as
the state failed to demondtrate the requisite reasonable suspicion to judify the gppellant’s detention, we



have no dternative but to reverse the trid court’s denid of the appedlant’'s motion to suppress.
Accordingly, we reverse the judgment of the lower court and remand the case for further proceedings
conggtent with this opinion.
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