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OPINION

Appdlant, the Board of Pilot Commissoners for the Ports of Brazoria County (“the Pilot

Commissioners’), files this appeal from the trid court’s invalidation of its order suspending the branch

pilot’s license of Kenneth Gonzales. Gonzaes dso files cross-points chalenging the trid court’s

determinationthat his due process rights, as well asthe Texas OpenMestings Act, werenot violated inthe

Rlot Board's suspension proceeding. We affirm the tria court’s judgment as modified and dismiss

Gonzaes cross-points.



The Filot Commissioners suspended Gonzales branch pilot’ s license on January 16, 1996, after
two other pilotslodged complaints againgt himbased on complaintsof shippers who were usng Gonzaes
sarvices. Thesecomplaintswere forwarded to the Pilot Review Board (* Review Board”) for investigation
and review of the complaints. After severa hearings and recommendations from the Review Board that
Gonzdes pilot’s license be suspended, the Pilot Commissioners suspended Gonzales' license. They
supported thar suspension by finding that Gonzales violated the Pilot Commissioners rules by making
himsdf absent from duty on severd occasions. The Filot Commissioners dso found in support of the
suspension that Gonzales had grounded two vessals during the course of his duties, and he had been
careless and neglectful of his duties in other ways. The suspension aso contained language ordering
Gonzaesto “regain the confidence’ of the shippers who were refusing his services. The suspensionorder
expired June 16, 1997, by its own terms.

Gonzales appedled this order to the didtrict court. On August 6, 1997, dmost two months after
the suspension order had expired, the tria court issued its own order declaring the suspension order void
for vagueness based on the language commanding Gonzaes to regain the confidence of the shippers. In
itsfindings of fact and conclusions of law, the trid court dso found that the Review Board did not violate
the Texas Open Meetings Act, the Review Board was properly congtituted under the statute to consider
the complaintsagainst Gonzales, and the Review Board and the Pilot Commissioners afforded proper due

process to Gonzaes during their ddliberations.

The Filot Commissoners gppeded this decision, claming that any issue regarding the suspension
order became moot oncethe order expired according toitsownterms. It also asserted that the trid court
abused its discretion by failing to sever the vague part of the order (i.e., the “regain the confidence”
language) from the remainder of the order suspending Gonzales branchpilot’slicense. Gonzales asserted
cross-points, chdlenging the trid court’ s findings on the due processissues.

I. MOOTNESSOF THE TRIAL COURT' S DECISION

The Pilot Commissioners assart that the trid court’ sdecisonwas moot since its suspension order

expired nearly two months before thetrid court entered its order voiding the suspension. We disagree.



The generd rule is when an order suspending alicense or certificate expires according to its own
terms pending appeal, no controversy remains and the case is moot. See Young Trucking, Inc. v.
Texas Railroad Comm’n, 781 SW.2d 719, 720 (Tex. App.—Austin 1989, no writ). Therearetwo
recognized exceptions to the mootness doctrine, however: (1) the “capable of repetition yet evading
review” exception; and, (2) the “collaterd consequences’ exception. See General Land Office of
Texasv. OXY U.SA,, Inc., 789 SW.2d 569, 571(Tex. 1990). "The " capable of repetition yet evading
review’ exception is applied where the chalenged act is of such short duration that the gppellant cannot
obtainreview before the issue becomes moot." Spring Branch Indep. Sch. Dist. v. Reynolds, 764
SW.2d 16, 18 (Tex. App.—Houston[1st Dist.] 1988, no writ). The*collatera consequences’ exception
has been applied when “the person againg whom such order was made might suffer some subsequent
detriment if the legdity of the order were not determined.” Rodriquez v. Texas Dept. of Public
Safety, 533 SW.2d 849, 851 (Tex. Civ. App.—Tyler 1976, no writ).

Here, the Board's suspension order expired according to itstermsin June of 1997. Though the
order contai ned language commanding Gonza es* to regainthe confidence of the carrierswho are currently
refusing hisservices,” which Gonzaes argued was a condition extending beyond sx months, this condition
was expresdy to be performed during the six month suspension period. No provision was made to
suspend or further enforce the order if Gonzales falled to meet this condition. Thus, the trial court’s

judgment was moot unless one of the exceptions to the mootness doctrine applies to Gonzales case.

Wefind the “ collateral consegquences’ exceptionto the mootness doctrine applicable to this case.
Gonzdes might suffer some legd detriment if the legdlity of the Pilot Commissioners order had not been
determined by the trid court. The Pilot Commissioners have the power to use their findings in support of
an order recommending to the governor that Gonzales' license not be renewed. This determination is
binding on the governor, who must followthe Filot Commissioners recommendation. See TEX. TRANS.
CODE ANN. 8 68.044(c) (Vernon 1999). Thus, wefind that the issue raised by Gonzales was not moot
when the trid court addressed it nearly two months after the order expired by its own terms.

Il. SEVERABILITY OF THE ORDER



The Filot Commissonersargue that if the order isnot moot, thetria court erred by refusing to sever
out the void portion of the order from the portion of the order suspending Gonzaes' license. Gonzaes,
however, argues that the uncongtitutiondly vague and impermissible portion of the order is not severable
from the remainder, rendering the entire order void. We agreewiththe Pilot Commissionersand find that

the order is severable.

Generdly, courts reviewing the orders of adminigrative bodies mugt show deferenceto the rulings
ofthosebodies. See El-Kareh v. Texas Alcoholic Beverage Comm’ n, 874 S\W.2d 192, 197 ( Tex.
App—Houston[14™ Dist.] 1994, no writ) (citing State Banking Bd.v. Allied Bank of Marble Falls,
748 S\W.2d 447, 448-49 (Tex.1988)). A court may affirm the adminigrative decison in wholeor in part,
and it mug reverse the decison only when the adminigtrative findings supporting the decision are not
supported by subgtantial evidence. See Board of Law Examiners v. Allen, 908 S.\W.2d 319, 321
(Tex. App.—Austin 1995, no writ). Thisisespecidly truewhere, ashere, the court isreviewing decisons
committed to the agency’ s discretion. See id.

Though thereis no Texas case law addressing the severability of an adminigrative board' s order,
we find the cases addressng the severability of an adminigtrative agency’ s promulgated rules applicable.
Courts addressing the severability of agency rules have adopted atwo-pronged test. If only part of an
agency ruleisfound invadid,

the severance decision depends on the court’s determination of two issues: (1) will the

function of the regulatory statute as awhole be impaired without the invaid part of the rule;

and (2) isthere any indicationthat the agency would not have adopted the rule but for the

invaid part? If the answer to ether query is“yes” in the court’ s view, then saveranceis
not judtified and the entire rule must fal.

Texas Dep’t of Banking v. Restland Funeral Home, Inc., 847 SW.2d 680, 683 (Tex.
App—-Austin 1993, no writ) (citing K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 295 (1988)). We
find thistest equadly applicable to the ordersof administrative agencies when a court finds only part of an
adminidrative order invalid.

The suspension order passesthe first prong of the test because severing the vaid portion of the
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Rlot Commissoners order would not impar the function of the regulatory statute. The PFilot
Commissioners sugpensionorder was madepursuant to Sections 62.046 and 68.044 of the Transportation
Code, the regulatory statutes applicable to this case. Section 68.044 provides that the Pilot Board may
suspend a branch pilot’slicense for up to sx months if it finds, inter alia, that the pilot wasabsent from
duty without authorization, was careless or neglected his duties, refused to perform his duties, or was
incompetent while on duty. See TEX. TRANS. CODE ANN. § 68.044(a) (Vernon 1999). This gatute
dlowsthe Pilot Commissionersto enforce the duties and obligations of the branch pilotsthey commisson.
Severing out the invaid portion of the suspension order would not affect this purpose since branch pilots
are under no statutory obligationto maintain the confidence of shippers. The remaining portion, however,

gtill achieves Section 68.044's purpose.

Likewise, there is no indication that the Pilot Board would not have adopted the suspensionorder
but for theinvaid part. Rather, the minutes of both the Review Board and Pilot Commissioners meetings
reflect that the suspension order would have been adopted without the languege ordering Gonzales to
regain the confidence of the shippers. Thus, the second prong of the test is satisfied, as well.

Based on our andlysis, wefind that the digtrict court should have severed out the invalid portion of
the order and Ift the six-month suspension of Gonzades' license in place. By voiding the entire order when
only part of it was impermissibly vague, the didrict court effectively subgtituted itsjudgment for that of the
Filot Commissioners, who are better suited to determine whether to suspend abranchpilot’ slicense. We,

therefore, sustain the Pilot Board' s second issue on gppedl.
[Il. ATTORNEY'S FEES

The Rilot Commissoners also complain that the trid court’s award of attorney’ sfeesis excessive
and is not supported by the evidence. Thetrid court awarded attorney’ s feesto Gonzaes based on the
TexasUniformDeclaratory Judgment Act. See TEX. CIV. PRAC. & REM. CODE ANN. 8§ 37.001 et seq.
(Vernon 1997).

The award of attorney’ sfees under the Declaratory Judgment Act isdiscretionary. See Bocquet
v. Herring, 972 SW.2d 19, 21 (Tex. 1998). A tria court abuses this discretion when the fees are not
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reasonable and necessary or equitable and just. Seeid. Therefore, in reviewing an atorney fee award
under the Declaratory Judgment Act, the Statue requires us to determine whether the trid court abused its
discretion by awarding fees based on inauffident evidence that the fees were reasonable and necessary,

or when the award was inequitable or unjust. Seeid.

Here, ample evidence supports the trid court’s determination that the fees were reasonable and
necessary, aswdl asits determination that the fees were equitable and just. Accordingly, weoverrulethe
Filot Commissoners gppellateissue onthis matter and turnto addressthe cross-pointsraised by Gonzaes

in his gpped.

V. GONZALES' CROSS-POINTS

Though Gonzales raises four cross-points on appesdl, he failed to comply with the Rules of
Appdlate Procedureby filing a notice of appeal. TexasRuleof Appellate Procedure 25 requiresany party
who wishes to modify the judgment of thetrial court, or any appealable order, to file anotice of gpped.
See TEX. R. APP. P. 25(c). If aparty does not comply with this rule, we may not grant them any more
favorable relief than did the trid court absent a showing of just cause. Seeid.

Here, we mugt first address whether Gonzales seeks to modify the trid court’s judgment. The
judgment signed by the tria court incorporates an earlier order granting Gonzaes' petitionfor declaratory
and injunctive relief. That order makes an express finding that the Pilot Board's order violated Section
68.044 of the Transportation Code. Gonzaes asks usinhis cross-pointsto find that the trid court erred
in finding that the Pilot Board and Review Board did not violate the Texas OpenMeetings Act or his due
processrights. As such, he seeks to maodify the trid court’s judgment and should have filed a notice of
apped. Because he did not, and we do not find just cause on the record to support granting him greater
relief than the trid court, we cannot reach his cross-points of error. Accordingly, we dismiss his cross-

points and affirm the judgment of the trid court as modified.
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