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OPINION

Appdlant was charged by indictment withthe offenseof ddivery of a controlled substance, namdy
cocaine, weighing more than 200 but less than 400 grams. A jury convicted appdlant of the charged
offense and assessed punishment at 50 years confinement in the Texas Department of Crimind Justice--
Ingtitutiona Divison and a fine of $2,500.00. Appellant raises two points of error. We affirm.

|. Factual Sufficiency



A. Standard of Review

The first point of error contends the evidence is factudly insuffident. When we address such a
contention we employ the standard announced in Clewis v. State and view dl of the evidence without
the prism of “in the light most favorable to the prosecution” and reverse the conviction only if it is so
contrary to the overwheming weight of the evidence asto be clearly wrong and unjust. 922 S.\W.2d 126,
129 (Tex. Crim. App. 1996). InCain v. State, the Court of Crimina Appedls st forth three principles
that must guide a court of appedls when conducting afactud sufficiency review. 958 SW.2d 404, 407
(Tex. Crim. App. 1997). Thefirg principle is deference to the jury. A court of appeals may not reverse
ajury’ sdecisonsamply becauseit disagrees with the result. Rather the court of gppeds must defer tothe
jury and may find the evidence factudly insufficent only where necessary to prevent manifest injustice.
Ibid. The second principle requires the court of appedls to provide a detailed explanation supporting its
finding of factud insufficecy by dearly sating why the conviction is manifesly unjugt, shocks the
conscience or clearly demondtrates bias. |bid. The court should state in what regard the contrary
evidence greetly outweighs the evidence in support of the verdict. 1bid. Thethird principle requiresthe
court of gppedls to review al of the evidence. The court must consider the evidence as a whole, not

viewing it in the light most favorable to ether party. 1d. at 408.
B. Factual Summary

Appdlant arrived at the home of Kimberly Smith on September 9, 1998. The purpose of
appdlant’ s vigt was to supply Smithwithanamount of cocaine that Smithcould re-sdll. Unbeknownst to
gppdlant, Smithwasworking asapad policeinformant and was wearing arecording device. Additiondly,

the Smith home was under surveillance.

Appdlant entered the home holding a baggie, which contained a substance later determined to be
cocaine. While in the home, gppdlant delivered the cocaine to Smith at which time Smith stated that
gopdlant had just handed her the “cheese,” adang term for crack cocaine. Thisterm was heard by the
aurvelllants. Smith placed the cocaine in a pouch.

Appelant and Smith, withthe cocaine inher possession, left the home, entered appellant’ s vehicle



and drove to the 1-10 Cabaret, a predetermined location where Smith had agreed to take gppelant
following the trandfer of the cocaine. While in the car, Smith and appellant discussed the weight of the
cocaine when it was transferred from powder to crack cocaine. When they arrive at the cabaret, Smith
exited, leaving the cocaine in the back seat of appelant’s vehicle. Smith entered the cabaret and was
handcuffed. Appelant was arrested in the parking lot. The cocaine was seized and determined by the
Houston Police Department Crime Lab to weigh approximately 239 grams. Smith was paid $650.00 for
her participation in this case.
C. Analysis

Appdlant’ sfactua sufficiency chalenge rests entirdy onthe credibility of Smith. Appellant contends
Smith was unworthy of belief and, therefore, gppellant’s conviction is manifestly unjust.!

Smithhad along and checkered past; apast fully exposed to the jury. During thedirect and cross-
examination, thejurylearned Smithhad either been convicted of, or arrested for, possession of a controlled
substance (1995), theft of cable services(1995), ddivery of acontrolled substance (1997), ddivery of a
controlled substance (1998), and theft (1999). At the time of her tesimony, Smith had received yet
another conviction for delivery of a controlled substance and was awaiting transfer to begin serving asix
year sentence in the Texas Department of Crimind Justice—Ingtitutiond Divison. Additiondly, Smith
testified she had sold drugs fromher home on numerous occasions. Smith candidly admitted to being both

aliar and athief.

We are mindful thet in a factua sufficiency review, the appellate court must be "appropriately
deferentid” to avoid subdtituting its judgment for the fact finder's. See Santellanv. State, 939 SW.2d
155, 164 (Tex. Crim. App. 1997); Clewis, 922 SW.2d at 133. Thislevd of deference ensuresthat the
appellate court will not substantidly intrude upon the jury's role as the sole judge of the weight and
credibility of witness tetimony. See Santellan, 939 SW.2d at 164. While gppelant recognizes our

1 To this end, appellant argues: “The only evidence appellant even touched the controlled substance
was from a convicted drug deder and thief; someone who would say or ‘would do anything to keep from
going to the penitentiary.”” “Here there is no credible evidence to establish that appellant ever possessed the
drugs.”; and “ Smith’s testimony is simply incredible and unworthy of belief.”

3



deferentid role, he nevertheless asks us to “compare the weight of the evidence tending to support the
verdict with the weight of the evidence tending not to support the verdict.” However, there was no
evidencetending “ not to support the verdict.” Appelant did not offer any affirmative evidencein response
to the State’s case. Instead, appellant relied solely on his cross-examination of the State’ s witnesses.
Consequently, weread gppellant’ s brief as asking usto reassess Smith's credibility and to essentidly hold,

as ameatter of fact, that sheis not credible. Thiswe cannot do.

Additionaly, we note the testimony of Smith was corroborated to some extent by the recording
of her conversations with gppellant. On this recording, Smith used the word “cheese,” which she stated
wasdangfor crack cocaine. The recording aso contains conversationof how crack cocaine is produced.
Further corroborationwas the cocaine recovered fromthe back seat of gppellant’ svehicle, goproximately
239 grams.

Inlight of the jury’ sobvious decisionto bdieve Smith’ stestimony and itscorroboration, we cannot
say the verdict is so contrary to the overwheming weight of the evidence asto be dearly wrong and unjust.
Accordingly, we find the evidence factudly sufficient to sustain the jury’ sverdict. Appdlant’s firg point

of error is overruled.

[l. Impeachment

The second point of error contendsthe tria court erred innot admitting into evidence atape, which
would have impeached the State’ s main witness, Smith.

A. Factual Summary

After the State rested its case-in-chief and outside the presence of the jury, gppellant played atape
for the court. Following the playing of the tape, appdlant caled Joyce Duggar as a witness. Duggar
tedtified that she met with Smith regarding the instant case and recorded their conversation.  Appdlant’s
atorney argued that, during Smith’'s conversation with Duggar, Smith admitted that she obtained the
cocaine for the transactionwithappe lant fromher brother instead of from appellant. Appellant attempted
to introduce the tape as a prior inconsstent statement.

During gppdlant’ s cross-examination of Smith, the following exchange occurred:
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Q. Didyou ever tak to anybody ese about thisincident?

A. What incident?

Q. About what had happened, other than the DA’ s office and the Police Department.

A. Areyou taking about this case with [appdlant].

Q. Yes.

A. No, | have not.

Q. Did you ever talk to anybody about it with a story that’s different than what you're
tedtifying to right now?

A. No, | have not.
Q. Do you remember a woman named Joyce?
A. No, | don't.
Q. Do you remember talking to awoman named Joyce about it?
A. No, | do not.
B. Analysis

Thisissueis governed by Texas Rule of Evidence 613(a), which provides.

Examining Witness Concerning Prior Inconsistent Statement. Inexaminingawitness
concerning aprior inconasent statement made by the witness, whether oral or written, and
before further cross-examination concerning, or extringc evidence of, such statement may
be allowed, the witness mugt be told the contents of such statement and the time and place
and the person to whom it was made, and must be afforded an opportunity to explain or
deny suchstatement. If written, the writing need not be shown to the witness & that time,
but on request the same shdl be shown to opposing counse. If the witness unequivocaly



admits having made such statement, extringc evidence of same shdl not be admitted. This
provision does not apply to admissons of aparty-opponent as defined in Rule 801(e)(2).

The State argues gppellant failed to lay the predicate for impeachment. Tolay aproper predicate,
an atorney must ask the witnessif he made the contradictory statement at a certain place and time and to
a certan person. See Haynes v. State, 627 SW.2d 710, 712 (Tex. Crim. App. 1982). The State
argues gppdlant did not tel Smith of the contents of the statement, did not providethe time and place, and
did not give Smith an opportunity to explain or deny the statement. In response to the State’' s argument,
gopdlant refersusto McGary v. State, 750 SW.2d 782, 786 (Tex. Crim. App. 1988), whichdedt with
the improper admission of a prior incondsent statement. The McGary court reversed, holding the
statement was not admissible because the witness had admitted making the statement. Consequently,
McGary isinapposite to the case at bar.

We are persuaded by the reasoning in Fields v. State, 966 S.W.2d 736 (Tex. App.—San
Antonio 1998), rev’ d on other grounds, 1 SW.3d 687 (Tex. Crim. App. 1999), where the attorney
twice asked the witness “if he had ever told a different story about the aleged robbery and shooting
incident.” 1d. at 740. The Fields court hdd the proper predicate had not been laid. Specificdly, the
court stated:

Here, the two questions suggesting a prior inconastent statement did not give [the
witness| enough information to explain, deny, or admit his prior Satements. Asking [the
witness| if he had ever said anything different to anyone at any time left [the witnesg in the
dark asto what the attorney might be referring to. Eventhe most forthcoming witness might
not be able to adequately respond to such a question. Therefore, we hold that a proper

predicate was not laid for the introduction of extringc evidenceto prove prior incons stent
satements.

Id. at 741.

Smilaly, we hold appdlant did not establishthe predicate for the admissonof the tape as extringc

evidence for impeachment. The second point of error is overruled.

The judgment of the tria court is affirmed.
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