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OPINION

Thisappedl illustrateswhy itisimportant to respond to amotionfor summary judgment eventhough
aresponseisnot required by the Rulesof Civil Procedure. Because no genuineissuesof materid fact were
creeted to preclude the trid court from granting summary judgment infavor of the appellees, we affirm its
decison.

The lawsuit underlying this appedl is an action for specific performance on a contract for the sde
of aresidence. In September 1995, the Ruizes entered into a contract for deed with the Espinozasfor the
sde of aresdence located in Bryan, Texas. The Ruizes made every payment under the contract, dl of



whichsave the final payment were accepted by the Espinozas. Because the Espinozas refused to accept
the final payment or execute the deed in favor of they Ruizes, they hired an attorney and filed suit againgt
the Espinozas. The Espinozas decided to represent themsalvesin the lawsuit—adecision that would prove

fatd to thair defense of this case.

The Ruizes eventudly filed a motion for summeary judgment supported by the afidavit of Mr. Ruiz
and other documentation showing ther entittement to specific performance under the contract. The
Espinozas, however, failed to file aresponse.

Inlieuof aresponse, they filed a“letter” asking for summary judgment ontheir own behdf, daming
the Ruizes dill owed themmoney. They bolstered this claim by aleging that the receipt book, from which
al receipts were given, did not contain areceipt for July of 1998. In support, they filed copies of the first
page of the receipt book and a blank receipt apparently labeled in Mr. Espinoza' s handwriting “Last
Payment ShowninBooklet.” Noneof these copieswere made proper summary judgment proof, however.
The Espinozas adso clamed that the warranty deed submitted for the judge to Sgn contained afa sehood,
namdy the deed recitd that the property was transferred in exchange for “* TEN AND NO/100
DOLLARS and other valuable and good consideration.”* Only the Ruizes motionwas set for a hearing.

The trid court granted the Ruizes motion. At the hearing, the ESpinozas appeared in person and
attempted to put on oral testimony in contraventionof Texas Civil Procedure Rule 166&(c). Followingthe
hearing, the trid court ordered the Ruizesto recover fee smpletitietothe real property fromthe Espinozas.

The Espinozas present fifteenappellateissues. Themainissue, however, isthat thetrid court erred

in granting gppellees motion for summary judgment.?

1 Apparently, appellants do not understand that “ten dollars and other valuable consideration” is a
legd term comprising any amount of money meeting the lega requirements for vaid consideration without
expressing the actual consideration paid. The use of the term is to prevent the purchase price of a piece of
real estate from becoming public record once the deed is on file in the county where the property is located.
For an illustration of the use of the term where more consideration is paid than the recital, see Holloway v.
Int'l Bankers Life Ins. Co., 354 SW.2d 198, 207 (Tex. Civ. App.—Fort Worth 1962).

2 Though fifteen issues are presented, the Espinozas only brief their complaints regarding Agustin
(continued...)



The standard we follow when reviewing a summary judgment is well established. Summary
judgment isproper only whenthe movant establishesthere are no genuine issues of materia fact and proves
he is entitled to judgment as a matter of lawv. See TEX. R. CIV. P. 166a(c). Once the movant has
established its entittement to summary judgment, the burden shifts to the non-movant. The non-movant
then must respond to the motionfor summary judgment and present to the trid court any issues that would
preclude summary judgment. See City of Houston v. Clear Creek Basin Auth., 589 SW.2d 671,
678 (Tex.1979); Farroux v. Denny's Restaur ants, Inc., 962 S.\W.2d 108, 110 (Tex. App.—Houston
[1% Digt] 1997, no writ). In deciding whether there exists a disputed fact issue precluding summary
judgment, we treat dl proof favorable to the non-movant as true and indulge al reasonable inferencesin
the non-movant's favor. See American Tobacco Co., Inc. v. Grinnell, 951 SW.2d 420, 425
(Tex.1997).

Specific performanceis an equitable remedy that restsinthe sound discretionof the tria court. See
American Apparel Prods, Inc. v.Brabs, Inc., 880 S.W.2d 267, 269 (Tex. App.—Houston [ 14" Dist ]
1994, nowrit). To prevail on asuit for specific performance the plaintiff must show that avaid contract
existed and that the plaintiff performed, or tendered performance of, al contractud obligations. See id.

Here, the Ruizes proved that acontract existed and that they had complied with the provisions of
that contract by tendering the purchase price of the property. They aso established that the Espinozas
were refusing to accept the finad payment on the property. Based on the proof attached to their motion,
we find that the Ruizes established their entitlement to summary judgment as a metter of law.

The burden then shifted to the Espinozas to create a genuine issue of materia fact which would
prevent the trid court from granting summary judgment to the Ruizes. By failing to file a response,
however, theyfaledinthis burden. The Espinozasarguefor thefirst time on gpped that summary judgment
was improper because many statements in Agustin Ruiz's dfidavit were fase. They dso argue that the

2 (...continued)
Ruiz's affidavit and the Ruizes attorney’s aleged violations of the Rules of Professional Conduct.
Accordingly, all other unsupported complaints are waived. See Hicks v. Humble Oil & Refining Co., 970
S.W.2d 90, 97 (Tex. App.—Houston[14th Dist.] 1998, pet. denied).
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appelleg’ s attorney violated the Texas Rules of Professiond Conduct during the prosecution of this case.
Theseviolations, they argue, create genuine issues of materia fact precluding summary judgment.® Wefind
no proof in the record to support either of these assertions, however, largely due to the fact that the
Espinozas falled to file aresponse to the Ruizes motion for summary judgment.

Because summary judgment wasproperly granted infavor of the appellees, we afirmthe judgment
of thetrid court.
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3 The Espinozas aso argue that the trial court’s grant of summary judgment violated their right to
ajury tria under the U.S. and Texas Constitutions. The U.S. Constitution, however, does not guarantee the
right to ajury trial in acivil case. See White v. White, 108 Tex. 570, 579, 196 SW. 508, 511 (1917 ); Baca
v. City of Dallas, 796 S.\W.2d 497, 498(Tex. App—Dallas 1990, no writ). Nor does the federal summary
judgment rule infringe on any right to a jury trid. See Fidelity & Deposit Co. of Maryland v. U. S, 187
U.S. 315, 319-320 (1902). Likewise, the Texas Constitution does not guarantee a jury trial in a civil case
when no factual issues exist, making the grant of summary judgment constitutional. See Texas Worker's
Compensation Comnmn v. Garcia, 893 SW.2d 504, 526 (Tex. 1995); see also Schroeder v. Texas &
Pacific Ry. Co., 243 SW.2d 261, 263 (Tex. Civ. App.—Dallas 1951, no writ) (finding that summary judgment
does not infringe the right to a jury trial in the Texas Constitution). Thus, we cannot find that the trial court’s
action violated appellants’ right to a jury trial, even though appellants asked for atrial by jury.



