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OPINION

Appdlant was charged by indictment withthe feony offense of unauthorized useof amotor vehicle.

A jury found appelant guilty as charged in the indictment. The tria court assessed punishment at
confinement in agtaejal facility for Sxteen months.

Appdlant’ s court-appointed attorney filed a motionto withdraw from representation of appellant
aong with a supporting brief in which he concludes that the apped is whally frivolous and without meit.
The brief meets the requirementsof Andersv. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d
493 (1967). The brief presents a professond evauation of the record demondirating why there are no



arguable points of error to be advanced. See High v. State, 573 SW.2d 807, 811 (Tex. Crim. App.
1978).

A copy of counsd’ shrief was deliveredto gppellant. Appelant wasadvised of hisright to examine
the appdllate record and to file apro se response. Appdlant hasfiled apr o se response to the Anders
brief. In agngle point of error, gopellant claims that his trid counsd was ineffective for the following
reasons: (1) counsd demondtrated a lack of interest in gopellant’s case, goent insufficient time consulting
with appdlant prior to trid, and faled to take a Satement from a witness, (2) counsedl failed to allow
aopdlant to testify in his own defense, againgt the wishes of appelant; and (3) counse elected to have the

court assess punishment in spite of gppellant’s desire to have the jury assess punishment.

Texashasadopted the Strickland standard in evauating ineffective ass stance of counsdl dlams.
See Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80L.Ed.2d 674 (1984); Her nandez
v. State, 726 SW.2d 53 (Tex. Crim. App. 1986). An appellant must overcome a strong presumption
that trid counsdl’s performance was effective. See Moffat v. State, 930 SW.2d 823, 826 (Tex.
App.—Corpus Christi 1996, nopet.). Todemongrateineffectiveness, an appellant must show hiscounsdl’s
representationfdl bel ow an objective standard of reasonableness and thereis areasonabl e probability that
adifferent outcome would have resulted had counsdl not committed professond error. See Jackson v.
State, 877 SW.2d 768, 771 (Tex. Crim. App. 1994). A reasonable probability is defined as a
probability sufficient to undermine confidence in the outcome. See Miniel v. State, 831 S.\W.2d 310,
323 (Tex. Crim. App. 1992).

Judicid scrutiny of counsd's performance mugt be highly deferentid. See Strickland, 466 U.S.
at 689. A reviewing court must indulge astrong presumption that counsdl's conduct falls within the wide
range of reasonable professional assistance; that is, gppellant must overcome the presumption that, under
the circumstances, the chdlenged action might be considered sound tria strategy. See id. Counsd's
performance must be judged by the totality of the representation. See Chatham v. State, 889 S.wW.2d
345, 349 (Tex. App.—Houston [14th Dist.] 1994, pet. ref'd).



Under the Strickland test, the defendant bears the burden of proving ineffective assstance of
counsd. See Jackson, 877 SW.2d at 771. Contentions of ineffectiveness must be proved by the
accused by a preponderance of the evidence on the record. See Ex parte Kunkle, 852 S.\W.2d 499,
505 (Tex. Crim. App. 1993); Weeks v. State, 894 SW.2d 390 (Tex. App.—Dallas 1994, no pet.).
Fallowing Strickland, we must determine, for eachinstance of ineffective assstance cited by gppellant,
whether defense counsdl's performance was deficient before we reach the prgjudice prong of the

Strickland test. See Jackson, 877 SW.2d at 771.

Firgt, appelant complainsthat tria counsd “ never showed any interestinthe case,” “ took [the] case
lightly because it wasa statejal offense” “never came to see his client,” and never took a statement from
appd lant or anunnamed witness or discussed trid strategy withgppellant prior totrid. Therecordisslent
as to how many times trid counsdl consulted with appdlant prior to trid. Appdlant fals to show how
further meetings with counsal would have benefitted hisdefense. See Perrett v. State, 871 S.\W.2d 838,
841 (Tex. App.—Houston [1st Dist.] 1994, no pet.). We cannot assume that, because of the record's
dlence, gppelant’s attorney did not adequately consult with his dient or otherwise properly prepare for
trid.

Additiondly, ineffective ass stance of counsel is not demonstrated by the aleged failure of counsel
to take a statement from a witness because the record contains no indication of who this witness was,
whether gppd lant supplied the name of the witnessto counsdl prior to trid, whether the witnesswaswilling
or avalladle to testify, or what testimony favorable to gppellant he could have provided. See Mallett v.
State, 9 S.W.3d 856, 866 (Tex. App.—Fort Worth 2000, no pet.); Harling v. State, 899 S\W.2d 9,
13 (Tex. App.—SanAntonio 1995, pet. ref’d). Further, appellant cites nothing in the record to support his
assertionthat counsd falled to interview witnessesprior totrid. Failuretoinvestigateor interview witnesses
is a serious dlegation. However, without any evidence in the record establishing the dleged failure to
investigate or interview witnesses, it cannot be shown that trid counsdl's performance was deficient. See
Johnson v. State, 691 SW.2d 619, 627 (Tex. Crim. App. 1984); Melonson v. State 942 SW.2d
777, 781 (Tex. App.—Beaumont 1997, no pet.).



Appdlant hasnot proffered any facts showing that counsal neglected gppellant’ scase. Admittedly,
thisisoften difficult to accomplish on direct apped. Appelant isfreeto pursue hisclam in ahearing on
a petition for habeas corpus where the facts surrounding trid counsdl’ s representation may be devel oped
at anevidentiary hearing. See Hernandez, 726 SW.2d a 57. Indeed, in a case such asthis, wherethe
aleged derdlictions are errors not evident in the record rather than errors of commisson reveded in the
record, collaterd attack is the method by which a thorough and detailed examination of dleged
ineffectiveness may be devel oped and shown. See Thompson v. State, 9 S.W.3d 808, 814 (Tex. Crim.
App. 1999). Because gppdlant’s complaints are unsubstantiated by affirmative facts preserved in the

record, no arguable grounds of error are presented.

Appdlant’ sdamthat trid counsdl was ineffective because of hisfalureto alow gppelant to tedtify
on his own behdf is dsowithout merit. Therecord isslent regarding whether or not appellant agreed with
counsd’s decison not to cal appdlant to tedtify at trid. Therefore, appdlant’s dlegation is not
afirmaively demonstrated inthe record and must fall. Further, tria counsel’ sdecisionto prevent appellant
fromtedtifying could very well have beentria drategy. See De Los Santos v. State, 918 S.\W.2d 565,
572 (Tex. App.—San Antonio 1996, no pet.). When the record is slent as to counsd’s reasons for his
actions and aplausble explanationexists, an appdlate court presumesthet trid counsd maded| sgnificant
decisonsinthe exercise of professiona judgment and sound trid strategy. See Valdes-Fuertev. State,
892 S.W.2d 103, 111 (Tex. App.—San Antonio 1994, no pet.). Asthereisno evidenceintheingtant case
to rebut the presumption that counsdl’ s decision was an exercise of trid strategy, no error ispresented for

review.

Fndly, appellant’ sdamthat he did not consent to trial counsd’ s decison to have the court assess
punishment is not supported by the record. The reporter’s record reflects that at the beginning of the
punishment phase of the trid, trial counsel informed the court that “the defendant moves to change his
punishment eectionto go to the Court for punishment.” The court asked gppellant, “Is that your wish, to
take the case away from the jury and have the Court assess punishment?”  Appellant answered in the
afirmative. Thetrid judgetheninformed appellant about therange of punishment for the offensefor which
gopdlant had been found guilty by the jury and told appellant he was not making any promises or
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commitments concerning what punishment he would assess. The judge again asked appdllant if it was his
wishto have the Court assess punishment and appellant again answered inthe afirmative. Thus, therecord
does not support appdlant’ s dlegation that the punishment e ection was without his consent.

Further, appelant has not shown that counsel’ s advice to go to the judge for punishment was not
vaidtrid drategy. See Ortizv. State, 866 SW.2d 312, 314 (Tex. App.—Houston [14th Dist.] 1993,
pet. ref’ d). Trid counsel’s decison to have the court assess punishment, which was made after the jury
found gppellant guilty, is congstent with a professiond judgment by counsd that the particular jury which
was seated would deal more severely with appellant than would the judge, and does not demonstrate
ineffective assstance of counsd at trid. See Padilla v. State, 889 SW.2d 1, 2 (Tex. App.—Houston
[1st Dist.] 1990, no pet.); Turcio v. State, 791 SW.2d 188, 189 (Tex. App.—Houston [14th Digt.]
1990, pet. ref’d).

Because appdlant’'s assartions concerning dleged ineffectiveness of trid counsd  are
unsubstantiated by the record, he has presented no arguable grounds for review. Accordingly, counsd’s

motion to withdraw is granted and the judgment of the tria court is affirmed.

PER CURIAM

Judgment rendered and Opinion filed May 18, 2000.
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