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OPINION

Thisisarestricted appeal brought by appe lants, PatriciaM cCarty and Psychol ogical Management
Services, Inc. (PMS]), pursuant to Texas Rule of Appellate Procedure 30 which permits certain parties
to aproceeding to file a notice of appeal within Sx months after the judgment or order issigned. See TEX.
R. APP. P. 30; 26.1(c). Rule 30 providesthat appeals under that rule replace writ of error appedsto the
court of gppedls. Id. Thus, the stlandard of review for appeds brought by writ of error gpplies here.
Because gppellees have not satisfied dl of the elements of arestricted apped, we dismiss this gpped.



l.
Factual and Procedural

Background

Mary A. Rooney, appellee, sued McCarty and PM S| on an account related to the performance
of professond services. McCarty and PM Sl retained attorney Douglas DeBakey to represent them. He
filed an answer and responded to interrogatories and requests for production. Rooney then served
DeBakey with severa requests for admissions, however, he never responded. The ramifications of
DeBakey’sfalureto respond and the trid court’s entry of multiple summary judgments are the subjects

of this gppedl.

Standard of Review

The four elements necessary for a review by writ of error are: (1) the notice must be filed within
sx months of the date of judgment; (2) by a party to the suit; (3) who did not participate at trid; and (4)
the error complained of must be apparent fromtheface of therecord. See Withemv. Underwood, 922
SW.2d 956, 57 (Tex. 1996); see also Stankiewicz v. Oca, 991 SW.2d 308, 310 n. 1 (Tex.
App.—Fort Worth 1999, no pet.) (holding that the “four prerequisitesto bringingarestricted appeal”
indude the requirement that the error complained of must be apparent from the face of the record)
(emphasisadded). Each dement ismandatory and jurisdictiona and cannot bewaived. See C & VClub
v. Gonzales, 953 SW.2d 755, 757 (Tex. App.—Corpus Chrigi 1997, no writ) (citing Serna v.
Webster, 908 S.W.2d 487, 491 (Tex. App—San Antonio 1995, no writ).

[1.
Analysisof First Three Elements

Appdlants stidy the first element of a restricted apped because they complain of the summary
judgment entered against them on October 16, 1997, and ther “Notice of Restricted Apped” wasfiled
with thetrid court on April 14, 1998, within Sx months of the date of that judgment. Further, appdlants
aso stisfy the second e ement because they were partiesto the it below. 1t isundisputed that McCarty
and PM S| were the defendants below and that they filed a joint answer to plaintiff Rooney’s petition,



qudifyingthemaspartiesto the suit. See Gunn v. Cavanaugh, 391 SW.2d 723 724 (Tex. 1965) (the
remedy of apped by writ of error is available only to parties of record, or their legal representative).

Appdlants aso meet the third requirement of this apped becauseit is apparent that the gppellants
did not participate at trid. Thisisan appeal from a summary judgment. The only pleading filed with the
trid court and contained inthe record before this court is defendants original answer. Appellants neither
filed aregponse to the mations for summary judgment filed by Rooney, nor appeared at the hearing onthe
motions.  The mere filing of an answer does not cause a defendant to “participate at tria” thereby
precluding an gpped by writ of error. See First Dallas Petroleum, Inc. v. Hawkins, 727 SW.2d
640, 643 (Tex. App.—Dallas 1987, no writ); see also Stubbsv. Stubbs, 685 S.W.2d 643, 645 (Tex.
1985) (filing an answer is not participation). Moreover, where an gopellant neither filed a response nor
appeared at the hearing on a summary judgment motion, appeal by writ of error is permissble. See
Havens v. Ayers, 886 S.W.2d 506. 509 (Tex. App.—Houston [1% Dist.] 1994, no writ). Under the
rulein Stubbs, appdlantsdid not participateat trid. Therefore, the only eement at issue beforethis Court

is the fourth dement: whether there is error on the face of the record.

V.
Error on The Face of the Record

In their gppedl, appd lantsbringtwo pointsof error. To qudify them for relief, any error asserted
by appellants must be apparent on the face of the record. Their first point of error concerns the aleged
falureof gppelleeto providethemwithnotice of the proceedings below. Appellants second point of error
concerns the vaidity of the trid court’ sentry of asecond, find judgment after aprevious find judgment had
been entered.

A. Notice

Inther firg point of error, appellants assert they had no notice of several important documentsand
proceedings below. Fire, appdlants clam they were not aware appellee sent them a request for



admissons. Becausethey werenot avare of gppellee’ srequest for admissions, appel lantsdid not respond.
Absent aresponse, appdllee’ s requests were deemed admitted. See TEX. R. CIv. P. 198.2(c) (dating
areguest is consdered admitted unless the responding party answers the request, in writing, within thirty
days after service of the request). Second, appellants contend they did not receive notice of either
appdlee s motions for summary judgment or the hearings on those motions,

Thecrux of gppellants’ lack of notice argument isthat their attorney, and not the partiesthemselves,
was served with notice.  This notice was ineffective, gppellants daim, because their attorney ceased
representing them after filing an answer and responding to “initid interrogatories and requests for
production.” Nevertheless, appellee continued serving the requisite notices only upon the “former”
atorney. Appdlants contend gppellee failed to effectively serve appe lants with notice of the request for
admissons, the mations for summary judgment, and the subsequert hearings on those motions.
Accordingly, appdlants conclude ther andyss with the falowing summary: because the summary
judgments were granted based solely on the deemed admissions, and the deemed admissions were
defective due to lack of notice, the granting of the resulting summary judgments wasreversble error. We
disagree.

Appdlants “Origind Answer” was signed by their counsal below, Douglas DeBakey. By signing
the answer, DeBakey became designated as the attorney in charge for the appellants. See TEX. R. CIv.
P. 8. Because DeBakey was appelants attorney in charge, appellee was required to send all
correspondence, including the request for admissions, the notices of the motions for summary judgmernt,
and notices of the hearings on suchmotions, to DeBakey. Seeid. Indeed, asset out in note 1herein, Rule
8 specificadly mandates that al communications from other counsdl with respect to a suit shdl be sent to
the attorney in charge. The TexasRulesof Civil Procedure do not require service on the attorney in charge

1 Rule 8 provides as follows:

On the occasion of a party’s first appearance through counsel, the attorney whose signature
first appears on the initid pleadings for any party shal be the attorney in charge, unless
another attorney is specifically designated therein. Thereafter, until such designation is
changed by written notice to the court and all other parties in accordance with Rule
2la, said attorney in charge shall be responsible for the suit as to such party. All
communications from the court or other counsel with respect to a suit shall be sent to
the attorney in charge. TEX. R. CIv. P. 8 (emphasis added).
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and therepresented party. Thus, because DeBakey had not withdrawn, counsdl for appellee properly sent
communications only to DeBakey.

Moreover, there is nothing in the record to indicate that either DeBakey withdrew from his
representation of the appellants or that appellants discharged im.? See Roger s v. Clinton, 794 SW.2d
9,10n.1 (Tex. 1990) ( noting dthough a party may discharge hisor her attorney a any time without cause
... an atorney may withdraw fromrepresentation of aclient only if he satisfies the requirements of Rule
10). Appdlants dlege that because their attorney never filed pleadings after filing appellants answer,
appelleewas effectively put on notice by such inaction that DeBakey had withdrawn. However, therules
of avil procedure in Texas do not provide for notice by slence. 1t was DeBakey’s duty to file a motion
to withdraw under Rule 10. Because the record before this Court is devoid of such notice, DeBakey
remained the attorney in charge for appellantsand appelleedid not err in continuing to serve DeBakey with

communications concerning thiscause. See TEX. R. CIV. P. 8.

Further, the trid court did not err in granting gppellee’s motions for summary judgment based on
the deemed admissons. See TEX. R. CIV. P. 166a(c) (trial court shal render judgment if admissions
show thereis no genuine issue asto any materid fact and movant is entitled to judgment as amatter of law).
Appdlleg s request for admissions and motions for summary judgment each contain a certificate of service
certifying service upon gppellants' atorney, DouglasBeBakey, asrequired by Rue21. See TEX. R. CIV.
P.21. A certificate of service, by aparty or an attorney of record, congtitutes primafacie evidence of the
fact of service. See TEX. R. CIV. P. 21a. Thus, therecord beforethis Court reflects appellantsreceived
proper notice of appellee’ srequest for admissons and the motions for summary judgment. Appellantshave
not referred this Court to anything rebutting the prima facie proof in the record that DeBakey wasin fact
served with the admissions and motions for summary judgment. Therefore, we have not found any error
on the face of the record involving noticeto appellants. Accordingly, we overrule appellant’ sfirst point of

error.

B. “Final” Judgments

2 Texas Rule of Civil Procedure 10 states, “[a]n attorney may withdraw from representing a party

only upon written motion for good cause shown.” TEX. R. CIv. P. 10.
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In thar second point of error, appellants argue the error is apparent on the face of the record
because the trid court entered two “find” summary judgments. The sequence of proceedings belowisas

follows
1. On June 27, 1997, appellee filed amotion for summary judgment against PMSI.
2. OnJduly 30, 1997, thetrid court granted appellee’s motion against PMSl.
3. On August 8, 1997, appdlee filed amotion for severance.

4. On August 27, 1997, the trid judge modified the July 30 summary judgment against PMSl.
Thisjudgment contains a Mother Hubbard clause.

5. On September 17, 1997, appdleefiled amotion for summary judgment against both appellants,
PMS and Patricia McCarty.

6. On September 22, 1997, the tria court entered an order severing the actions against the
appdlants.

7. On October 16, 1997, the trid court granted gppellee’s summary judgment against both
appdlants, PM Sl and McCarty.

Appdlants argue it was error for the trial court to enter the October 16, 1997, judgment for two
reasons. (1) the August 27 judgment was afina and gppealable judgment over which the trid court lost
plenary power thirty days after it wassigned; and (2) because both judgmentsare find judgments, the trid
court violated Civil Procedure Rule 301 which permits only one findl judgment in acause. Agan, we
disagree.

To understand the fdlacy inappellants arguments, the series of orders beginning with the July 30,
1997, summary judgment must be examined to determine the continuing validity of each individua order.
The duly 30, 1997, summary judgment wasthe firg order entered by the trid court inthis cause. 1t granted
judgment for plaintiff Rooney only against PMSl. Thus, because dl partieswere not disposed of, thiswas
not afind judgment. On August 27, 1997, the trid court again entered a summary judgment in favor of
Rooney againgt PMS|. The August 27 judgment effectively vacated the July 30 judgment againgt PMSI.



The August 27 order contained aMother Hubbard clause. The inclusion of a Mother Hubbard clausein
an order granting summary judgment makes an otherwise partid summary judgment find for purposes of
apped. See Bandera Elec. Co-Op., Inc.v. Gilchrist, 946 SW.2d 336, 337 (Tex. 1997). Thus the
judgment signed August 27, 1997, was final for purposes of appedl.

On September 22, 1997, the trid court entered an order severing Rooney’s claims against
defendant McCarty and assgning them to a separate cause. Because this judgment was entered within
thirty days following the August 27, 1997 summary judgment, the trid court was within its plenary power
to vacate, modify, correct or reform the earlier judgment. See TEX. R. CIV. P. 329b(d) Thisseverance
order, entered within the tria court’s plenary power over the August 27 judgment, implicitly removed the
Mother Hubbard clausefromthat Augugt 27 judgment. Theeffect of theremova wasto createanew find
judgment in favor of Rooney against only PMSI as of September 22, the date of the severance. If a
judgment is modified, corrected, or reformed inany respect, the time for appeal, and the court’ s thirty day
plenary power, run from the correction date. See Wang v. Hsu, 899 SW.2d 409, 411 (Tex.
App.—Houston [14th Digt.] 1995, writ denied). Thus, modification of the August 27 judgment on
September 22 extended the trid court’s plenary power over PM S for thirty days after September 22;
Rooney’ sdams againg McCarty were ill pending. During this thirty day period, the tria court retained
plenary power over bothPM Sl and McCarty, thus permitting the tria court to properly enter a new order
on October 16, 1997, granting Rooney summary judgment against both defendants. This was a find
judgment because it disposed of dl partiesand issues. The October 16 judgment againgt both defendants
vacated the Augudt 27 judgment, which became anullity. Seeid. ( ating rule that a second judgment
becomes “the judgment” in acase itisasif the first judgment was never entered).

We concludefromthe foregoing that appellants’ arguments supporting their contentionthat the tria
court erred when it entered the October 16, 1997, judgment are untenable. Therefore, there is no error
on the face of the record invalving multiple find judgments, or judgments modifying earlier judgments over
whichthe tria court had lost its plenary power. Accordingly, weoverruleappe lant’ ssecond point of error.

V.

Conclusion



The foregoing andys's demonstrates gppellants have falled to show that the trid court’s entry of
the October 16 summary judgment waserror. Appellants have dso failed to prove they had no notice of
the proceedings below. Therefore, gppellants have not satisfied the fourth ement of arestricted apped,
that error appear onthe face of the record. Because eachdement isjurisdictiond, we dismissthis appedl.
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