Affirmed and Opinion filed May 25, 2000.

In The

Fourteenth Court of Appeals

NO. 14-98-00675-CR

SHAWN MARK DELANO, Appdlant
V.

THE STATE OF TEXAS, Appellee

On Appeal from the 10" Digtrict Court
Galveston County, Texas
Trial Court Cause No. 97CR1192

OPINION

The State charged gppedlant, Shawn Mark Delano, withthe felony offense of murder. A jury found
appdlant guilty of the lesser included offense of mandaughter.  After finding both enhancement paragraphs
to betrue, the trid judge assessed gppel lant’ s punishment at 65 years confinement.  In five points of error,
gopdlant contendsthat the trid court erred by (1) granting the State’ s motionto amend the indictment after
trid began, (2) denying hman additiond ten days to prepare, (3) admitting inadmissible hearsay evidence,
and (4) finding that sufficient evidence supported the first enhancement paragraph. Appellant aso argues
that amaterid variance exigts between the indictment and the trid court’s judgment. We affirm.



Because gppelant does not chdlenge the sufficiency of the evidence, only abrief recitationof the
factsisnecessary. Appdlant Delano, Dugtin Delgado, and severd other individudswereinvolvedinafight.
Appdlant stabbed Delgado, who later died as aresult of these injuries. Appellant clamed that he acted
in self-defense.

In hisfirst and second points of error, appdlant contendsthat the trid court committed reversible
error by granting the State’' s motion to amend the indictment and by denying iman additiona ten daysto
prepare for trial.

The prosecutor moved to amend both enhancement paragraphs inthe indictment before testimony
was taken in the punishment phase. The enhancement paragraphs contained errors in the cause numbers
of gppellant’s prior burglary convictions. Appdllant’s trial counsel objected to the State’s motion; he
argued that an amendment to the indictment violated Artidle 28.10 of the Code of Crimina Procedure.
TEX. CODE CRIM. PROC. ANN. Art. 28.10 (Vernon Supp. 1999). Appellant’s counsd asked the court
to disdlow the requested amendment, but if the court alowed the amendment he asked for an additional
tendaystoprepare. The court granted the State’ s motionto amend the indictment and denied appellant’s
request for an additiond ten daysto prepare. The indictment, however, was never physicaly amended.

The State hasthe power toamend anindictment after the trid has started only if the defendant does
not object to the amendment. See TEX. CODE CRIM. PROC. ANN. Art. 28.10(b) (Vernon Supp. 1999);
Sodipo v. State, 815 S.W.2d 551, 556 (Tex. Crim. App. 1990). But, acourt order granting the State's
“motionto amend” does not condtitute an amendment. An amendment does not become effective until the
indictment is physicdly dtered to reflect the gpproved change by methods such as *handwriting, typing,
interlining, [or] driking out.” Ward v. State, 829 SW.2d 787, 793 (Tex. Crim. App. 1992); Duncan
v. State, 850 SW.2d 813, 815 (Tex. App.—Houston [14™ Dist.] 1993, no pet. h.).

Theindictment was never amended; therefore we find that appellant’ s points of error arewithout

merit. We overrule gppellant’ sfirst and second points of error.

Inhisthird point of error, gppellant argues that the trid court erred by admitting one of appelant’s
penitentiary packets and two offense reports.



During the punishment phase, the State offered one of gppellant’s penitentiary packets into
evidence. Thefingerprintsin the packet were not useable, so the State offered two arrest reports. The
arrest reports contained the same docket number listed inthe penitentiary packet and included appellant’s
useable fingerprints. Appellant objected to the arrest reports on the grounds that they were hearsay and
werenot properly authenticated. He objected to the penitentiary packet by renewing his previousobjection
on his motion to amend the indictment. Thetrid judge overruled dl of appedlant’s objections.

On apped, gppdlant contendsthat dl three of the State’ s exhibitswere not properly authenticated
and contained hearsay. Appellant did not make these objections when the State offered the penitentiary
packet. An error presented on appeal must comport withthe objectionraised at trid; otherwisethe issue
is not properly preserved for our review. See Butler v. State, 872 SW.2d 227, 237 (Tex. Crim. App.
1994); Rezac v. State, 782 SW.2d 869, 870 (Tex. Crim. App. 1990). Thus, appelant waived his
objection to the admission of the penitentiary packet.

The offense reports, however, were inadmissble hearsay evidence. Police offense reports are
hearsay and are specifically inadmissble under TEX. R. EVID. 803 (8)(B). See Gaitan v. State, 905
S.W.2d 703, 708 (Tex. App.—Houston [14™ Dist.] 1995, pet. ref’ d). The State does not argue that the
reports fdl within any exception to the hearsay rule, but only contends that the reports were properly
authenticated. Because the reports condtituted inadmissible hearsay evidence, we find that the tria court
abused its discretion by admitting them.

Having found that the trial court erred in failing to sustain gppellant’ s hearsay objection, we must
now examine whether the error washarmless. See TEX. R. APP. P. 44.2. Under Texas Rule of Appdllate
Procedure44.2, we must determine whether the error is condtitutiond. If congtitutional, we must reverse
unlesswe determine beyond areasonable doubt that the error did not contribute to appellant’ sconviction
or punishment. See TEX. R. APP. P. 44.2(a). Otherwise, we apply Rule 44.2(b) and disregard the error
if it does not affect appdlant’s subgtantid rights. See TEX. R. APP. P. 44.2(b); Mosley v. State, 983
SW.2d 249, 259 (Tex. Crim. App.1998) (op. onreh'g), cert. denied, --- U.S. ----, 119 S.Ct. 1466,
143 L_.Ed.2d 550 (1999).



TheCourt of Crimind Appedls treats aviolation of the evidentiary rules that resultsinthe erroneous
admissionof evidence as non-condtitutional error. See Johnson v. State, 967 S\W.2d 410, 417 (Tex.
Crim. App.1998). Thus, Rule 44.2(q) is ingpplicable and we will disregard the error unless it affected
appdlant’s subgtantia rights. See TEX. R. APP. P. 44.2(b). A substantial right is affected when the error
had a subgtantid and injurious effect or influence on the jury’ s verdict. See King v. State, 953 SW.2d
266, 271 (Tex. Crim. App.1997) (citing Kotteakos v. United States, 328 U.S. 750, 776, 66 S.Ct.
1239, 1253, 90 L.Ed. 1557 (1946)).

The arrest reports did not include specific facts about appdlant’s underlying felony offense for
burglary. The reports only listed genera information about gppellant and the arrest.  The offenses listed
in the reports were merely cumulative of properly admitted evidence from the penitentiary packets. The
State did not need to introduce either report to link the defendant to the burglary; the penitentiary packet
included a picture of gppellant, which would have been sufficient. See Yeager v. State, 737 SW.2d
948, 952 (Tex. App.—Fort Worth 1987, no pet.). We are unable to conclude that the admission of these
reports had asubstantial and injurious effect or influence on the jury’ s verdict. Accordingly, we find that

the error was harmless and overrule gppdlant’ s third point of error.

In his fourth point of error, appellant contends that the evidence in the punishment phase was
insufficient to support the court’ s finding that the firs enhancement paragraph was true.  Asin the third
point of error, gppellant argues that the penitentiary packet should not have been admitted; if the packet
was excluded, then therewould be no evidence to support the court’ sfinding. We previoudy found that
gopdlant falledto preserve error asto the admissonof the penitentiary packet. The packet was admitted
and condtitutes sufficient evidence to support the court’ sfinding. We overrule appdlant’ s fourth point of

error.

In hisfifth point of error, appelant contendsthat therewas afatal variance between the indictment
and thetrid court’s judgment. Because the State never amended the indictment, the cause numbersinthe
enhancement paragraphs inthe indictment differ fromthose found in the judgment.  The first enhancement
paragraphinthe indictment aleges that gppellant was convicted, prior to the primary offense, of Burglary
of a Building in the 23 Judicia Didtrict of Brazoria County, Texas in cause number 10,372 on October



18, 1989. The judgment reflects what the State actualy proved: gppellant was convicted of Burglary of
aBuilding in the 239 Judicia Didtrict of Brazoria County, Texasincause number 19, 372 on October 18,

1989. Appelant argues that this variance condtitutes reversible error.

Generdly, avariance between the indictment and evidence at trid is fatal to a conviction. See
Stevensyv. State, 891 S.W.2d 649, 650 (Tex. Crim. App. 1995). Due process guaranteesthe defendant
notice of the charges and is violated when an indictment aleges one offense, but the State proves another.
Id. But not every varianceismaterid. Id. For avarianceto be materid, it must midead the defendant to
his prgudice.” The object of the doctrine of variance between dlegations of an indictment is to avoid
surprise, and for suchvarianceto be materia it must be such asto midead the party to hisprejudice.” 1d.,
qguoting Plessinger v. State, 536 S.W.2d 380 (Tex. Crim. App. 1976).

Thevarianceinthiscaseisnot materid. Appelant does not contend hewas surprised to learn that
one number was changed in the cause number. Nor does appdlant explain how his due process rights
were violated or how he was prejudiced. The trangpositional error in the cause number did not prevent
appdlant fromfinding the record inthe prior convictionand presenting adefense. Wefind thet the variance
was not materid. See Human v. State, 749 SW.2d 832, 837-839 (Tex. Crim. App. 1988); Cole v.
State, 611 SW.2d 79 (Tex. Crim. App. 1981); Williams v. State, 980 SW.2d 222, 226 (Tex.
App.—Houston [14™" Dist.] 1998, pet. ref’d). We overrule appelant’ s fifth point of error.

We dffirm the judgment of the triad court.
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