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OPINION

Appdlant, AllenJames Hypolite, was convicted of possession of 200 to 400 gramsof cocainewith
intent to deliver and was sentenced to thirty years imprisonment. On appesl, he argues (1) there was
insuffident evidence to prove he intended to ddiver the cocaine; (2) there was insufficient evidence to
prove that he possessed more than 200 grams of cocaine; (3) the court erred in denying his motion to
suppress;, and (4) he was denied effective assstance of counsd. We affirm.

Appdlant was driving through Chambers county on 1-10 when a Department of Public Safety
trooper pulled hm over for impeding traffic by driving too dowly intheinsdelane. Appdlant gave the
trooper consent to searchhisvehicle. While searching under the hood, the trooper noticed a recent hand



print on the cover of the vehicle's air cleaner. He opened the cover and found a brown paper bag
containing a substance later identified as crack cocaine. Appellant was placed under arrest and ten

“cookies’ of crack cocaine, weighing dightly over 222 grams, were recovered from the vehicle.

I ntent to Deliver

Appdlant first contendsthe evidencewaslegdly insufficient to support the convictionbecausethe

State failed to prove he intended to deliver the cocaine.

Intent to ddliver isusudly shown by circumstantid evidence. See Williamsv. State, 902S.W.2d
505, 507 (Tex. App.—Houston [1st Dist.] 1994, pet. ref'd). The factors commonly considered when
assessing circumdantid proof of intent include: (1) the nature of the place where the defendant was
arrested; (2) the quantity of controlled substance possessed by the defendant; (3) the manner of
packaging; (4) the presence of drug parapherndia; (5) the defendant’ s possession of alarge amount of
cash; and (6) the defendant’ s status as a drug user. 1d. at 506.

Here, the State presented testimony that appellant wasarrested onaninterstate highway in Texas
while on hisway to Louisana. The cocaine was formed into ten separate “ cookies’” of crack, wrapped
in a brown paper bag and hidden in the arr cleaner compartment of the car. The State also presented
testimony froman expert witness who testified that (1) cocaineis usudly shipped in cookie form and then
brokenup intoindividud “ rocks’ for sde and personal consumption; (2) each rock isusudly only onetenth
of a gram, so that the cocaine seized here was enough for more than 2200 rocks; (3) crack users with
access to this volume of cocaine who intended it for persona consumption would probably “smoke
themsalves to desth;” and (4) no “shooter” or pipe was found in the car to actualy smoke the cocaine!
Appdlant presented no testimony asto hisintent to deliver.

The test for legdly sufficiernt evidence is whether “after viewing the evidence in the light most
favorable to the prosecution, any rationd trier of fact could have found the essentiad eements of the crime

1 Expert testimony by experienced law enforcement officers may be used to show intent to deliver.
See Mack v. State, 859 SW.2d 526, 529 (Tex. App.—Houston [1st Dist.] 1993, no pet.); Branch v. Sate,
833 S.\W.2d 242, 244-45 (Tex.App.—Dallas 1992, pet. ref'd).
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beyond areasonable doubt.” Staley v. State, 887 S.W.2d 885, 888 (Tex. Crim. App. 1994); Geesa
v. State, 820 SW.2d 154, 156 (Tex. Crim. App. 1991). After viewing the evidence in the light most
favorable to the prosecution, we hold arationd trier of fact could have found that gppellant intended to
deliver the cocaine. The contentions raised by appelant in hisfirst two questions for review are overruled.

Amount of cocaine

Because the State failed to show that the additives in the cookies had not affected the chemical
activity of the cocaine, appelant next contends the State was required to prove that he possessed more
than 200 grams of pur e cocaine. In other words, gppellant claims the State should not have beendble to
include the weight of adulterants and dilutants in computing the total weight of the cocaine.

Adulterants and dilutants are “any materiad that increases the bulk or quantity of a controlled
substance, regardless of its effect on the chemical activity of the controlled substance.” TEX. HEALTH &
SAFETY CODE ANN. §481.002(49) (Vernon Supp. 1999). The State’ s expert witnesstedtified that the
contraband at issue weighed 222.02 grams, of which 76% (approximatley169 grams) was pure cocaine
and the rest consisted of unidentified adulterants and dilutants. Because the Stateis not required to identify
the adulterantsand dilutants, why they were added, or their chemicd effect, the evidenceislegdly sufficient.
See Hinesv. State, 976 SW.2d 912, 913 (Tex. App.—Beaumont 1998, no pet.); Warrenv. State,
971 S.W.2d 656, 660 (Tex. App.—Dadlas 1998, no pet.); Williams v. State 936 S.W.2d 399, 405
(Tex. App.—Fort Worth 1996, pet. ref’ d). The contentionsraised by gppellant in histhird and fourthissues

for review are overruled.

Motion to Suppress

Appd lant further contendsthe trid court erred indenying his motionto suppress because hisarrest
was illegd. He damsthe State failed to prove he committed a traffic offense authorizing the trooper to
meke atraffic gop; thus, al evidence flowing from the traffic Sop wasillegd.

If an officer has a reasonable basis for suspecting a person has committed a treffic offense, the
officer may legdly initiste atraffic stop. See McVickersv. State, 874 SW.2d 662, 664 (Tex. Crim.



App.1993); Garcia v. State, 827 SW.2d 937, 944 (Tex. Crim. App.1992); Hernandez v. State,
983S.W.2d867,870-71 (Tex. App—Austin1998, no pet.). Section 545.051 of the Transportation Code
providesthat “[alnoperator of avehide onaroadway moving more dowly than the normal speed of other
vehides a the time and place under the exigting conditions shdl drive in the right-hand lane” See TEX.
TRANSP. CODE ANN. §545.051 (Vernon1995). A violation of the satuteisacrimind offensefor which
the violator may be arrested. See id at 8 543.001; see also Texas Dept. of Public Safety v.
Chang, 994 SW.2d 875(Tex. App.—Austin 1999, no pet.).

Here, the trooper tetified that gppellant was driving ten milesan hour bel ow the posted speed limit
and was impeding traffic. Thus, the trooper articulated sufficient facts to support a traffic sop. Asis
evident from the videotaped record of that stop, appelant was nervous and gave confusing and
contradictory answers to routine questions.  When asked for permission to search the vehicle, gppellant
unequivocdly consented. The evidence flowing from the traffic sop was properly admitted. The

contentions raise by appdlant in hisfifth and sxth questions for review are overruled.

I neffective Assistance of Counsel

Appdlant next contends he was denied effective assstance of counsd. He arguesthat counsdl (1)
failed to get atimey ruling on his pre-tria maotion to suppress, (2) did not object to the admission of the
trooper’ s testimony, the videotape of the traffic stop, and severa photographs, and (3) falled to object
properly to two other photographs which he contends were prgjudicia and improperly authenticated.

To be successful in a dam for ineffective assistance of counsd, an gppdllant must show that (1)
counsdl’ s performance was deficient and (2) that the deficient performance prgudiced his defense. See
Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); Ramirez
v. State, 987 S.W.2d 938, 942-43 (Tex. App—-Austin 1999, no pet. h.). In determining whether an
aopdlant has satisfied the first dement of the test, we must decide whether the record establishes that
counsel made errors so serious that he was not functioning as the kind of “counsel” guaranteed the
defendant by the Sixth Amendment. See Strickland at 687.



We begin our andysis with the strong presumption that counsel was effective. See Jackson v.
State, 877 S.W.2d 768, 771 (Tex. Crim. App. 1994) (enbanc). Wemust presume counsel’ sactionsand
decisons were reasonably professonal and were motivated by sound trid strategy. Seeid. Appdlant
has the burden of rebutting this presumption by presenting evidence illugtrating why trid counsel did what
hedid. Seeid. Appdlant must dsodemonstrate that counsel’ s performance was unreasonable under the
prevailing professiona norms and that the challenged actionwas not sound trid strategy. See Strickland,
466 U.S. at 688; Stafford v. State, 813 SW.2d 503, 506 (Tex. Crim. App.1991). Wedo not evaluate
the effectiveness of counsel inhindsght, but fromcounsd’ sperspective at trid. See Strickland, 466 U.S.
at 689; Ex parte Kunkle, 852 SW.2d 499, 505 (Tex. Crim. App.1993); Stafford, 813 SW.2d at
506. Further, we assess the totdity of counsd’s representation, rather than his or her isolated acts or
omissons. See Strickland, 466 U.S. at 689; Ramirez, 987 SW.2d at 943.

The appelant cannot meet his burdenif the record does not affirmatively support theclam.  See
Jackson v. State, 973 SW.2d 954, 955 (Tex. Crim. App. 1998); Beck v. State, 976 S.W.2d 265,
266 (Tex. App—Amaillo 1998, pet. ref’d); Phetvongkhamv. State, 841 SW.2d 928, 932 (Tex.
App.—Corpus Chrigti 1992, pet. ref’d, untimely filed). Generaly, arecord that specificaly focusesonthe
conduct of tria counsdl is necessary for a proper evauation of an ineffectiveness dam. See Kemp v.
State, 892 SW.2d 112, 115 (Tex. App.—Houston [1st Dist.] 1994, pet. ref’ d).

Here, the record is Slent as to the reasons gppellant’s trid counsdl chose the course he did.
Appdlant did not fileamotionfor anewtrid, and thereforefaled to develop any evidence of trid counsdl’s
drategy. See Kemp, 892 SW.2d at 115. Due to the lack of evidence in the record concerning tria
counsel’ s reasons for these dleged acts of ineffectiveness, we are unable to conclude that appellant’ strid
counsd’ s performance was deficient. 1d. Thefirs dement of Strickland is not met. The contentions

rased in gppdlant’s seventh and eighth issues for review are overruled.

In aninth issue for review, appelant clams the videotape of the traffic stop has not been made a
pat of the record on gpped. The record, however, has been supplemented with the videotape.
Accordingly, theissue is moot, and the judgment of the trid court is affirmed.
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