Affirmed and Opinion on Remand filed June 1, 2000.

Fourteenth Court of Appeals

NO. 14-96-00350-CV

BYRON K. VARME, Appellant
V.

GFTA TRENDANALYSEN B.G.A. HERRDUM GMBH & COMPANY, K.G., and
GEORGE HERRDUM, Appellees

On Appeal from the 234" Digtrict Court
Harris County, Texas
Trial Court Cause No. 91-44275

OPINION ON REMAND

This appeal comesto uson remand fromthe Texas Supreme Court to address those points
of error concerning the merits of the foreign defendants specia appearance. We hold that the tria court
properly granted the specid gppearance. Accordingly, we affirm the judgment of thetrial court.



Procedural History

GFTA Trendandysen B.G.A. Herrdum GMBH & Co. K.G. (GFTA) specially appeared to
chdlenge the trid court’s jurisdiction on multiple grounds, and the trid court sustained GFTA’s mation.
In our origina unpublished opinion, we reversed and remanded the case to the trid court, holding that
GFTA's chalenge to the method of service converted its specia appearance into a genera appearance.
See No. 14-96-00350-CV (Tex. App. —Houston [14th Dist.] 1997). On petition for review, the Texas
Supreme Court reversed our judgment and remanded the cause to this court, holding that GFTA’s
pleadings did not invoke the jurisdiction of thetria court. See 991 SW.2d 785 (Tex. 1999).

.
Factual Background

The following factud recitation is taken from the Texas Supreme Court’s rendition of the facts.
Byron K. Varme and Trans-Atlantic Properties, Inc., sued GFTA and George Herrdum, among others,
in digrict court in Texas. GFTA is a German limited partnership with its sole place of business in
Switzerland. Herrdum is a German ditizen. The Texas Secretary of State attempted service of process
onbothdefendants, to a Swissaddressthe plantiffs provided. Certificatesfor both defendants came back
to the Secretary of State marked “ Return to Sender.”

GFTA filed an insrument entitled “Verified Specia Appearance and, and, Subject to Specid
Appearance, ItsMotion to Dismiss” In this document, GFTA contested persona jurisdiction because it
lacked minimum contactswith Texas congstent withdue process. GFTA aso argued it was not amenable
to sarvice or Uit because the method of service of citation violated the Due Process and Supremacy
clauses of the United States Condtitution, the Hague Service Convention, Swiss law, German law, and
Texas Rules of Civil Procedure. The instrument asked the tria court to dismiss the suit for want of
juridiction.

Thetrid court sustained the speci al appearance ondl grounds and dismissed the suit againgt GFTA
and Herrdum.  Its order contains detailed findings of facts and conclusions of law about the defendants
lack of minimum contacts and the deficiencies of service. Rdying on Kawasaki Steel Corp. v.

Middleton, 699 S.W.2d 199 (Tex. 1985) (per curiam), we hdd that by chdlenging the method of service
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within the specia appearance, GFTA converted its specia appearance into a genera appearance and
thereby consented to jurisdiction. On review, the Texas Supreme Court recognized that while a mere
chdlenge to the method of service fails as a pecia gppearance and congtitutes a general appearance, a
party does not waive a due process chalenge for want of minimum contacts by chalenging the method of
sarvicein the specid appearance. See 991 S W.2d at 786. Accordingly, the Court held that GFTA did
not consent to personal jurisdiction by induding in its specid appearance a chdlenge to the method of
serving citaion. 1d. at 787. Therefore, we proceed onremand to review the propriety of thetria court’s
order granting GFTA’ s specid appearance.

Standard of Review

Whether the court has personal jurisdiction over a nonresident defendant is a question of law, but
the proper exercise of such jurisdiction is sometimes preceded by the resolution of underlying factual
disputes. See Conner v. ContiCarriers & Terminals, Inc., 944 SW.2d 405, 411 (Tex. App.
—Houston [14th Dist.] 1997, no writ). Here we have findings of fact and conclusions of law. Thetrid
court’s findings of fact are reviewed under the factua sufficiency standard. See Hotel Partnersv.
KPMG Peat Marwick, 847 SW.2d 630, 632 (Tex. App. — Dallas 1993, writ denied). Conclusions
of law, however, arereviewed de novo. See Ball v. Bingham, 990 SW.2d 343, 347 (Tex. App. —
Amaillo 1999, no pet.). Asthetrier of fact, the trial court may draw reasonable inferences from the
evidence. See Hotel Partners, 847 SW.2d at 632. If alega sufficiency chalenge is brought, where
thereisat |east some evidence of probative force to support the finding, it is binding onthe appel late court.
See Valencia v. Garza, 765 SW.2d 893, 896 (Tex. App. — San Antonio 1989, no writ). When a
factud sufficiency challenge is made againgt the trid court’s findings of fact, the gppellate court must
condder dl of the evidence, and the finding will be upheld unlessit is so againg the overwheming weight
of the evidence aststo be clearly and manifestly wrong. Seeid. Wemay not disregard thetrid court's
findings of fact on apped if the record contains some evidence to support them. To be disregarded, the
findings must be so contrary to the overwhelming weight of the evidence as to be manifestly wrong. See
id. Here, Varme chalengestwo of thetria court’s eighteen findings of fact. Therefore, we will andyze



these two findings to determine if there is some evidence of probative vaue inthe record to support them.
Seeid.

V.
Personal Jurisdiction

A court may assert persond jurisdiction over a nonresident defendant only if the requirements of
the Due Process Clause of the Fourteenth Amendment to the U.S. Congtitution and the Texas long-arm
datuteare satisfied. See CSRLtd.v.Link,925 SW.2d 591, 594 (Tex.1996); see al so Helicopteros
Nacionalesde Colombiav. Hall, 466 U.S. 408, 413-14, 104 S.Ct. 1868, 80 L.Ed.2d 404 (1984).
The Texas long-arm statute alows a court to exercise persond jurisdiction over a nonresident defendant
who doesbusinessinTexas. In additionto ashort list of activitiesthat congtitute doing businessin Texas!
the statute provides"other acts' by the nonresident can satisfy the requirement. See TEX. CIV. PRAC.
& REM.CODEANN. §17.042 (Vernon1997); Guar dian Royal Exch.Assurance, Ltd.v.English
China Clays, P.L.C., 815 SW.2d 223, 226 (Tex. 1991). The Texas Supreme Court has repeatedly
interpreted this broad statutory language " 'to reachasfar asthe federal condtitutiond requirementsof due
process will dlow.'" CSR, 925 SW.2d a 594 (quoting Guardian Royal, 815 SW.2d at 226); see
also U-Anchor Advertising, Inc. v. Burt, 553 SW.2d 760, 762 (Tex.1977). Thus, therequirements
of the Texaslong-arm statute are satisfied if the exercise of personal jurisdictioncomportswith federd due
process limitations. See CSR, 925 S.W.2d at 594.

In histwo points of error chalenging the trid court’s findings, Varme addresses whether GFTA
was"“doing business’ inthe state of Texaswhenthe acts complained of occurred. InVarme sfourthpoint
of error, he asserts GFTA’ sdleged agent, Leonard Gordon, committed atort in this state. Thus, Varme
attempits to obtain jurisdiction over GFTA by utilizing the “commission of atort” section of thelong arm

1 The activities specifically identified as “doing business’ in Texas include the following:
(1) contracting by mail or otherwise with a Texas resident and either party is to perform the
contract in whole or in part in this state;
(2) committing a tort in whole or in part in this state;
(3) recruiting Texas residents, directly or through an intermediary located in this state, for
employment inside or outside this state.

TEX. CIV. PRAC. & REM. CODE ANN. § 17.042 (Vernon 1997).
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datute. See TEX. CIV. PRAC. & REM. CODE ANN. § 17.042(2) (Vernon 1997). If we wereto agree
withVarme, wewould hold the trid court has specific jurisdiction over GFTA. Alternatively, inVarme's
fifth point of error, he asserts the trid court dso has jurisdiction over GFTA because GFTA mantains
subgtantial contacts with the sate. This argument differs from the firgtinthat here, Varme alegesthe tria

court hasgeneral jurisdiction over GFTA.

V.

Minimum Contacts

The United States Condtitution permits "a state court [to] take persona jurisdiction over a
defendant only if it has some minimum, purposeful contacts with the sate, and the exercise of jurisdiction
will not offend traditiona notions of fair play and substantid justice” Dawson-Austin v. Austin, 968
S.W.2d 319, 326 (Tex.1998); CMMC v. Salinas, 929 SW.2d 435, 437 (Tex.1996). A nonresident
defendant that has purposefully availed itsdf of the privileges and benefits of conducting busnessin the
foreign jurisdiction has suffident contacts with the forum to confer persond jurisdiction. See CSR, 925
SW.2d a 594, citing Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475-76 (1985). However,

adefendant should not be subject to the jurisdictionof aforeign court based upon “random,” "fortuitous,”
or "attenuated” contacts. CSR, 925 S.W.2d at 595 (quoting Burger King, 471 U.S. a 475-76). A
defendant's contactswitha forum can give riseto ether general or specific jurisdiction. Generd jurisdiction
is present when a defendant's contacts are continuous and systematic, alowing the forum to exercise
persond jurisdiction over the defendant even if the cause of actiondid not arisefromor relae to activities
conducted within the forum state. See CSR, 925 SW.2d at 595; Schlobohm v. Schapiro, 784
SW.2d 355, 357 (Tex. 1990). Generd jurisdiction requires a showing the defendant conducted
subgtantid activities within the forum, a more demanding minimum contacts anayss than for specific
jurisdiction. See CSR, 925 S.W.2d at 595; Guar dian Royal, 815 SW.2d at 228. On the other hand,
specific juridiction is established if the defendant's dleged lighility arises from or is related to an activity
conducted within the forum. See CSR, 925 SW.2d at 595; see also Happy Indus. Corp. v.
American Specialties, Inc., 983 S\W.2d 844, 848 (Tex.App.—Corpus Christi 1998, pet. dism’d

w.0.j.). It requiresasubstantia connection between the nonresident’ s action or conduct directed toward

Texasand the cause of action in Texas. See Memorial Hosp. Sys. v. Fisher Ins. Agency, Inc., 835



S.W.2d 645, 650 (Tex. App.—Houston[14" Dist.] 1992, no writ). When specificjurisdictionisasserted,
the minimum contacts analys's focuses on the re ationship among the defendant, the forum and the litigation.
Seeid.

In andyzing minium contacts, it is not the number but rather the qudity and nature of the
nonresident’ s contacts with the forum state that isimportant. See Memorial Hosp. Sys., 835 SW.2d
at 650. The exercise of persond jurisdiction is proper when the contacts proximeately result from actions
of the nonresident defendant which create a substantia connectionwiththe forumstate. See Guardian
Royal, 815 S.W. 2d at 226. Thesubstantia connection between the nonres dent defendant and theforum
state necessary for afinding of minimum contacts must come about by actionor conduct of the nonresident
purposefully directed toward the forum state. See id. However, the congtitutiona touchstone remains
whether the nonresident defendant purposefully established minimum contactsin the forum date. See id.
(cting Burger King, 471 U.S. a 474.) Thisrequirement that a defendant purposefully avall himsdf of
the privilege of conducting activitieswithin the forum state, thus invoking the benefits and protections of its
laws, ensures that a defendant will not be hded into ajurisdiction solely as aresult of random, fortuitous,
or attenuated contacts, or of the unilaterd activity of another party or athird person. See Burger King,
471 U.S. at 475.

Foreseesbility is dso an important consideration in deciding whether the nonresident has
purposefully established “ minimum contacts’ withthe forum state. See id. The concept of foreseesbility
isimplict in the requirement that there be a substantia connection between the nonresident defendant and
Texas aigng from action or conduct of the nonresdent defendant purposefully directed toward Texas.
Seeid. If thetort-feasor knowsthat the brunt of theinjury will befelt by a particular resdent in the forum
state, he must reasonably anticipate being hded into court thereto answer for hisactions. See Memorial
Hosp. Sys., 835 SW.2d at 650.

Minimum contacts are especially important when dedling with a nonresident defendant from a
foreigncountry. See CSR, 925 SW.2d at 595. Given thefacts of the present case, GFTA isnot subject
to generd or specific jurisdiction. First, the trid court found that GFTA does not have ongoing and
systematic contactswiththis state. Moreover, thetria court also found that GFTA did not commit any tort



in whole or in part in this state in connection with this litigation. There is evidence in the record that

supports both of these findings.

Fird, in his affidavit, Peter Albisser, executive Vice-President of GFTA, stated that GFTA lacks
continuous and systemdtic contacts with Texas, that it entered no contract withany Texasresdent bearing
any relation to this suit, that Gordon was not an employee of GFTA, and that GFTA committed no torts
in Texas. Second, in his affidavit, Leonard Gordonaso stated he was not an agent for GFTA during the
relevant time period, nor did he make representations to anyone of anagency rdaionship between himsdf
and GFTA. Insupport of hiscontention, Gordon noted aclausein his* Consulting Agreement” with GFTA
that states Gordon is not authorized to act or make commitments on behdf of GFTA and that Gordon is
an“independent contractor” and “not an employee of GFTA.” Gordon aso averred he never violated the
provisons of his consulting agreement withGFTA. Together, these affidavits and the consulting agreement
conditute some evidence to support the trid court’s findings and its conclusion that it lacked persond
jurisdiction over GFTA.

Further, the trid court’s findings and conclusions are not againg the great weight of the evidence
because dthough Varme submitted affidavits, a letter, and a business card with both Leonard Gordon's
and GFTA’snameswhichlend support to hisassertion of Gordon’ sagency relationship, GFTA submitted
the above referenced affidavits and contract, al of which refute Varme' s contention. In his brief, Varme
asserts GFTA sought investors in Texas in an unrdated transaction; however, he fails to support this
assartion by directing this Court to the relevant evidence in the record. See Russell v. City of Bryan,
919 S.W.2d 698, 706 (Tex. App. —Houston [14th Dist.] 1996, pet. denied) (holding the burden is on
appellants to demonstrate the record supports ther contentions and to make accurate referencesto the
record to support their complaints on appedl).

Based on the record before this court, we cannot say that the tria court’s findings, concerning
GFTA’slack of minimum contacts, are so contrary to the overwhelming weight of the evidence asto be
menifesly wrong. See Hotel Partners, 847 SW.2d a 632. Having faled to establish GFTA’s
minimum contacts with the state, we do not reach the “fair play and substantia justice” prong of persona
juridiction andyss. See Guardian Royal, 815 SW.2d at 228 (“Once it has been determined that a



nonresident defendant purposefully established minimum contacts with the forum state, the contacts are
evauated inlight of other factorsto determine whether the assertion of persona jurisdictioncomportswith
far play and subgtantid justice.”).

Therefore, weoverrule Varme spointsof error chalenging the tria court’ sgrant of GFTA’ sspecial
appearance. Because our origind holding affirming the dismissal of daims againg George Herrdum was
not disturbed, we need not again address gppel lant’ s points of error concerning Herrdum.  Further, as our
afirmance of the trid court’s grant of GFTA’s specid appearance is dispositive, we need not address
Varme's other points on apped. See TEX. R. APP. P. 47.1 (The courts of gppeds mugt hand down a
writtenopinionthat is as brief as practicable but that addresses every issue raised and necessary to final
disposition of the appeal) (emphasis added).

Accordingly, we &firm the judgment of the trid court dismissng GFTA for lack of persona
jurisdiction.

John S. Anderson
Judtice
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