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OPINION

Tommy Maverick Childs, appellant, was certified to stand tria as an adult and was convicted of

capita murder inthe robbery-daying of acab driver. Because he was ajuvenile &t the time of the offense,

his punishment was automaticaly assessed at life in prison.  In nine points of error he contends the trial

court erred innot suppressing his second and third statements, questions the sufficiency of the evidence and

argues the jury should have been indtructed on the lesser included offense of murder. We affirm.

STATEMENT OF FACTS



Inhisthird through eighth points of error appdlant complains of the sufficiency of the evidence to

support his conviction. We will therefore summarize the evidence heard by the jury.

In the early morning hours of February 5,1997, Dewayne Lewis walked to the bus stop to get a
taxi that his mother had called. He saw Kevin Callins, a person that he knew from the neighborhood, at
the bus stop at the corner of Calumet and Live Oak. Collinsagreed to go with him to get something to egt.
In afew minutes, gppellant walked up and asked to join them. Appdlant told Lewisthat hewasgoing to
rob thefirst cab that came by. Lewis, who was on probation, told him that he would “kick hisass’ if he
did. Appdlant said he was kidding and did not even haveagun. Lewisdid not see agun.

When the cab arrived, appdlant got in the front seat, Lewis got in the back seat behind the
gopdlant and Callins got inthe back seat behind Cisroe Taylor, the taxi driver. Appellant and Taylor were
taking in away thet led Lewisto bdieve they knew one another. Appdlant wanted Taylor to go to the
Bayou Landing Apartments so he could buy marijuana. Lewis argued with him but appellant persuaded
Taylor to drive to the back side of the gpartments.  Appellant got out and the others remained in the cab.
Appdlant returned, opened the front passenger door, leaned over, and pointed agunat Taylor. Hetold
the driver to give him dl hismoney and the keys. Lewissad “what the f— wrong with you” and jumped
out of the cab. Collinsaso got out of the cab. Appellant ordered Taylor out of the cab, grabbed the
microphone and threw it out of the passenger sde of the car.

As Taylor got out of the car, he asked Lewis to please ask gopellant not to shoot him. Lewistold
the gppellant not to shoot and eventold himthat the police were coming.  Appelant paid no atentionand
kept the gun pointed & Taylor. Lewiswaked away from the cab, around a corner, and heard two shots
fired. Lewisranhome. The next day he ran into the gppdlant and asked him if he had shot Taylor.
Appd lant admitted to shooting Taylor, but said that he believed that the driver was going for agun because
as he was getting out of the cab, he had one hand up and the other hand under the seat.

Houston Police Officer Roger Mahoney said Taylor was found about 7 am. the next morning,
gtting in the driver’'s seet of his cab with his left foot on the pavement. His radio microphone was found
about 20 feet from the passenger side of the cab.



HoustonPoalice Officer Jay Hammerly recovered afive-shot pistol fromunder the cab driver’ sseat,

and said one bullet was recovered from the back seat.

Dr. Tommy Brown of the Harris County medica examiner’ soffice said Taylor died fromagunshot
wound to the back which struck his heart. Brown said the bullet traveled from left to right on arisng
trgectory and lodged behind the victim'’ s breastbone.

Micheel Lyons, afirearms examiner withthe Houston Police Department, said the two recovered
bullets and the two recovered shell casngs were dl fired from the same weapon. The bullets would not
have fit the five-shot pistol found under Taylor’s sedt.

Appdlant tedtified on his own behdf. He said he was with Dewayne Lewis and Kevin Collinson
the day of the robbery when they flagged down the cab. He went to buy marijuana at one of the
gpartments; when he came back, he saw Callins, seated in the back seat, with a stranglehold on Taylor,
inthe front seat. He said that when he saw Taylor pulling agun from under the seet of the cab, he pulled
agun and pulled the trigger twice. Appelant said he did not intend to shoot Taylor and did not mean to
kill Taylor, but that he was afraid for his own safety when he saw Taylor pulling out agun.

Childs dso said he told the officershe was an adult because he knew he was wanted on ajuvenile

arrest warrant.

SUFFICIENCY OF THE EVIDENCE

Childs brings three points of error chalenging the legd sufficiency of the evidence to support his
conviction, and three points of error chalenging the factud sufficiency of his conviction. We will address
these pointsfirst.

Legd aufficiency is the condtitutiona minimum required by the Due Process Clause of the
Fourteenth Amendment to sustain a crimind conviction. See Jackson v. Virginia, 443 U.S. 307,
315-16, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979). The standard for reviewing alega sufficency chdlenge



is whether any rational trier of fact could have found the essentid eements of the offense beyond a
reasonable doubt. Jackson, 443 U.S. at 320, 99 S.Ct. at 2789; Johnsonv. State, 871 SW.2d 183,

186 (Tex. Crim. App. 1993). The evidence is examined in the light most favorable to the jury's verdict.

Jackson, 443 U.S. at 320, 99 S.Ct. 2781; Johnson, 871 SW.2d at 186. The standard isthe same
in both direct and circumgtantia evidence cases. Geesa v. State, 820 SW.2d 154, 162 (Tex. Crim.

App. 1991). All of the evidence is considered by the reviewing court, regardless of whether it was
properly admitted. Johnson, 871 SW.2d at 186; Chambersv. State, 805 S.W.2d 459, 460 (Tex.

Crim. App. 1991).

Thejuryisthetrier of fact, and isthe ultimate authority on the credibility of witnesses and the weight
to be givento therr testimony. See TEX. CODE CRIM. PROC. ANN. art. 38.04 (Vernon 1979);
Penagraphv. State, 623 SW.2d 341, 343 (Tex. Crim. App. [Pand Op.] 1981). Itisfor thejury as
trier of fact to resolve any conflicts and inconsstenciesinthe evidence. Bowden v. State, 628 SW.2d
782, 784 (Tex. Crim. App. 1982).

This court also has jurigdiction to review the factud sufficiency of the evidence. Johnson v.
State, no. 1915-98, 2000 WL 140257 (Tex. Crim. App. February 9, 2000). Our review beginswiththe
presumption that the evidence islegdly sufficent. Jones v. State, 944 SW.2d 642, 647 (Tex. Crim.
App. 1996). We must look to al the evidence “without the prism of ‘in the light most favorable to the
verdict.”” Clewisv. State, 922 SW.2d 126, 129 (Tex. Crim. App. 1996). In our review, we must be
careful not tointrudeonthe jury’ srole asthe sole judge of the credibility of the witnesses or the weight to
be giventhar tetimony. See Santellan v. State, 939 SW.2d 155, 164 (Tex. Crim. App. 1997). We
may set asidethe verdict on factud sufficiency groundsonly whenthat verdict is so againg the great weight
and preponderance of the evidence asto be clearly wrong and unjust. See Clewis, 922 SW.2d at 134-
135.

a. Intent to Kill

In his third and fourth points of error gppdlant contends the evidence was legdly and factudly
insufficient, respectively, to prove that he had the intent to cause the death of anindividud at the time of the
cime.  Intent and knowledge are fact questions for the jury, and are dmost dways proven through

evidence of the circumstances surrounding the crime.  Robles v. State, 664 SW.2d 91, 94



(Tex.Crim.App.1984); Mouton v. State, 923 SW.2d 219, 223 (Tex.App.—Houston [14th Dist.]
1996, no pet.). Intent may be inferred from words and conduct of the accused. See Hernandez v.
State, 819 S.W.2d 806, 810 (Tex. Crim. App. 1991). Intent to kill may beinferred from use of adeadly
wegpon, unless in the manner of itsuseiit is reasonably gpparent that death or serious bodily injury could
not result. Flanagan v. State, 675 SW.2d 734, 744 (Tex. Crim. App. 1984); Bell v. State, 501
S.W.2d 137, 138-139 (Tex. Crim. App. 1973). Furthermore, where a deadly weapon isfired at close
range, and deeth results, the law presumes an intent to kill. Womblev. State, 618 SW.2d 59, 64 (Tex.
Crim. App. [Pand Op.] 1981).

Here the jury had Dewayne Lewis s testimony that gppellant pointed aloaded gun at the victim,
and that after he ranaway he heard two shots. Two bullets, fired from the same gun, were recovered from
the scene. We find this evidence, viewed in the light mogt favorable to the verdict, legdly sufficient to
support the jury’ sverdict onthe issue of intent. Furthermore, we find this verdict is not so contrary to the
overwhdming weght of the evidence as to be clearly wrong and unjust. Wetherefore overrule gppellant’s

third and fourth points of error.

b. The Underlying Felony

In his fifth and gxth points of error gopellant contends the evidence was insufficient to show an
attempted or completed theft of Taylor's property. We disagree.

Briefly restated, the jury had evidence that a cab driver was shot dead in the middle of the night.
They had eyewitness testimony that gppellant pulled agun onthat cab driver and ordered mto hand over
hismoney and the keysto his cab. We find both that arationa jury could have found that robbery wasan
underlying mative in the murder and that sucha conclusionwould not be so contrary to the overwhelming
weight of the evidence asto be clearly wrong or unjust. We therefore overrule gppelant’ s fifth and sixth
points of error.

c. Self-Defense

In his seventh and eighth points of error gppellant contends the evidence does not support his
conviction because gppdlant wasacting in self-defense. Weinterpret thispoint of error asan assertion that
he proved he was acting in saf-defense as amatter of law, or that the conclusion by the jury that he was



not acting in self-defense was againg the overwheming weight of the evidence.  The issue of sdf-defense
wasinjected into the tria by appd lant’ sthird stlatement, inwhichhe said he shot at Taylor inorder to “keep
him from doing something to me” and by histrid testimony, when he said he saw agunin Taylor's hand
as he struggled with Lewis. However, appdlant neither requested nor received an ingruction on sdif-
defense; nor does he complain about the lack of such an instruction on gppedl.

Viewed in the light most favorable to the verdict, as we must under our lega sufficiency review,
gppellant was in the process of robbing Taylor when he shot him.  An actor who provokes the difficulty
isnot entitled to assart the judtification of sdf-defense if he provoked the other’ s attempted use of force.
TEX. PEN. CODE ANN. 8§ 9.31(b)(4) (Vernon Supp. 2000). Moreover, under our factud sufficiency
review, the jury was free to rgect appelant’s version of events and accept Lewis's. We find this
conclusionis not so againg the great weight of the evidence asto be dearly wrong and unjust. Appdlant’s
seventh and eighth points of error are overruled.

MOTION TO SUPPRESS

In hisfirgt and second points of error gppdlant dams that the court erred in failing to suppress his
second and third written statements because they were not taken in compliance with the Family Code.

During the hearing on agppellant’s motion to suppress, Houston police officer Jeffrey Wayne
Holmestedtified that he recelved a cdl from a confidentid informant about the murder of Taylor. Based
on the information he received from Smith, he went to the Calumet and Live Oak area where he patrols,
and began looking for a person that fit the description and had the name “Tommy.” He recognized the
appdlant from the description given to him and approached appdlant. (Holmes testified that he met
aopdlant afew days before when he responded to a disturbance cdl.) Appdlant told him that his name
was Eric. Officer Holmes, suspecting that this was a fdse name, asked him if his name was Tommy.
Appd lant findly admitted that Tommy was his red name, but told the officers that hewas 17 years of age.

Officer Holmesasked gppd lant if he would talk to some investigators in homicide about amurder
case; gppelant sad he had no problem with that. The officer then read him his Miranda rights as a
precaution. He told gppellant that he was not in custody, or under arrest, but he had to place handcuffs
on him because it was department policy. Appelant said he had no problem with the handcuffs. When



they arrived at the homicidedivison, Officer Holmesturned appdlant over to Officer C.P. Abbondandolo,
the handcuffs were taken off, and appellant was again told that he was not in custody or under arrest.

Abbondandolo said he was on the scene of the murder on February 6, 1997, and developed no
suspects. Holmes brought the gppellant to him and was told that the appellant’s last name was Carrier.
Appdlant’ shandcuffs were taken off and he wastold that he was not under arrest. Appellant gavehisdate
of birthas 7-3-79; at thetime, thiswould make him 18 years of age. Abbondandolo looked the appel lant
up on the computer under the name of Carrier but found nothing. He then asked for appellant’ smother’s
name; appellant identified her as Brenda Childs. He denied knowing anything about the murder.

Another officer, Ken Vacharis, begantaking with the appellant while Abbondandolo talked with
Lewis, who came voluntarily to give a statement. Lewis statement did not support the appellant’s
datement. Abbondandolo told Vacharis what Lewis had told him.

Vacharis tedtified that he spoke with the appelant in the interview room, told him that he was not
incustody or under arrest. He was not in uniform, nor did he have aweapon. He checked the namethat
gopdlant had given him on the computer and found that gppdlant had given him the wrong name.  He
accessed the juvenile records and asked for help. When here-entered theinterview room after attempting
to confirmthe appdlant’ sname, gppellant told hmthat he wasinvolved inarobbery-murder withtwo other
“home-boys.” Vacharis asked himif he wanted to put thisinwriting and appellant agreed. Vacharisthen
advised him of hisrights. He was brought in at 5:00 p.m. and the statement was taken at 5:25 p.m.
Vacharis considered that appellant wasin custody after he gave this first writtenstatement and he advised
the appdlant of this. Vacharishad il not heard from the juvenile divison. He believed he was deding
with an adult. They completed the statement at 5:50 p.m.

Abbondandolo had givenVacharis certain informationthat he had obtained fromanother witness.
He discussed this information with the appellant. As aresult of this discusson, the gppellant dected to
makeasecond statement. He started this second statement at 6:38 p.m. and finished at 7:00 P.M. Hehad
al hswarnings and was considered in custody. The officersbelieved that the gppellant was an adult when
he made his second statement.

After appelant completed the second statement, Vacharis heard from the Juvenile Division, gave
themthe gppellant’ smother’ sname, and learned that they had alising for Tommy Childswho wasage 15.



There was a pick-up order for him because of a probation violaion. He taked with the gppellant again
and gppellant denied that he was Tommy Childs. The officer told him that they would have to have him
fingerprinted to establish hisidentity. At this point the appellant admitted that he was Tommy Childs and
that he was fifteen years old.

When the officers learned that Tommy Childs was a juvenile, they immediatdy took him to the
magigrate s office. The magigrate took him into his chambers without anyone e se present and gave the
gopdlant his juvenile warnings in accordance with the Family Code.

After appelant received his warnings from the magisirate, he was turned over to Sergeant
Robertson, who took the third statement.  After taking the juvenile statement they returned to the court and
gppd lant was given his second warning and signed the statement before the magidrate.

Travis Lewis, the magidrate, testified that he had given the gppelant his juvenile warnings and had
aso certified the time that the gppellant had given the statement. The magidrate read the statement and
then had appdlant read it to m. The gppellant Sgned the statement in his presence and there was no
indication that the gppellant did not understand the warnings or what he signed.

At a suppression hearing, the tria court is the sole trier of fact and judge of the credibility of the
witnesses and the weight to be given ther testimony. See Villarreal v. State, 935 SW.2d 134, 138
(Tex. Crim. App.1996); In re L.R., 975 S.W.2d 656, 658 (Tex.App.—San Antonio 1998, no pet.).
Consequently, we view the evidenceinthe light most favorable to the trid court's ruling and afford dmost
totd deferenceto itsfindings if they aresupported by the record. See Guzman v. State, 955 SW.2d
85, 89 (Tex. Crim. App.1997); Inre A.D.D., 974 SW.2d 299, 305 (Tex.App.—San Antonio 1998,
no pet.). When the resolution of the suppression issue does not turn upon an evauation of credibility or
demeanor, wereview de novo the tria court's determination of the gpplicable law, aswdl asitsapplication
of the law to the facts. See Guzman, 955 SW.2d at 89; Inre A.D.D., 974 SW.2d at 305.

Because Childs was a juvenile a the time he made his statement, the Texas Family Code
governsitsadmissbility. Comer v. State, 776 SW.2d 191, 196 (Tex. Crim. App. 1989); Williams
v. State, 995 SW.2d 754, 757 (Tex. App.—San Antonio 1999, no pet. h.). The code providesthat a

written statement made by a juvenile while in custody is not admissible unless certain waivers are made



in the presence of amagidrate. See TEX. FAM. CODE ANN. 8§ 51.09(b)(1)(G) (Vernon 1996) (now
found & TEX. FAM. CODE ANN. § 51.095 (a)(2)(C) (Vernon Supp. 2000)).

Asa preiminary matter, we find the third statement was taken in compliance with the Family
Code and therefore overrule gppellant’ s second point of error. However, the State concedes, as it
mugt, that the second statement was not taken in compliance with the Family Code. The State argues
that appellant waived the extra protections embodied in the Family Code by lying about his age and
identity.

Properly resolving this point of error requires resolving whet type of right isimplicated. If the
right is walveable, we must next determine whether gppellant’ s actions worked an effective waiver.

There are three categories of rights. Thefirst set of rights are those that are consdered so
fundamentd that implementation of these requirementsis not optiona and cannat, therefore, be waived
or forfeited by the parties. See Marin v State, 851 SW.2d 275, 279 (Tex. Crim. App. 1993). The
second category of rights are those that must be implemented by the system unless expressy waived.
Marin, 851 SW.2d at 278-79. Thethird set of rights are those that the tria court has no duty to
enforce unless requested, and the law of procedurd default gpplies. See Marin, 851 SW.2d at 279.
Thisandysis has been explicitly endorsed and extended to the juvenile offender context. Seelnre
C.0.S, 988 SW. 2d 760 (Tex. 1999).

Wefind that the rights the gppellant dams were violated would fal within the second category of
rights, which must be implemented by the system unlesswaived. See In the Matter of G.A.T., 2000
WL 330046 (Tex. App.—Houston [14™ Dist.] March 30, 2000, no pet. h.). In G.A.T., wefound that a
juvenile suspect’ sinactioninnot asserting hisright to be takento ajuvenile processing area doesnot wave
this right. A different situation is presented in our case, however. It was not appdlant’s inaction which
caused the de facto waiver of hisright to be held as a juvenile; rather, it was his affirmative action in
mideading officersasto hisidentity and age that led to the taint of his second statement. And Texas courts
have higoricdly taken adim view of such dams.

Waiver is defined as “the intentiond or volunatry rinquishment of aknown right, or such conduct
aswarrants aninference of the relinquishment of such right.” BLACK’S LAW DICTIONARY 1580 (6" Ed.



1990); see also Johnson v. Zerbst, 304 U.S. 458, 464, 58 S.Ct. 1019, 1023, 82 L.Ed.2d 1461
(1938); Marin, 851 SW.2d at 279.

Texas gppellate courts, confronted with the question of juvenileswho lie about their agesto law-
enforcement personnel, have consistently held againg the juvenile. See Williamsv. State, 995 SW.2d
753 (Tex. App.—San Antonio 1999, no pet. h.); In the Matter of D.M., 611 SW.2d 880 (Tex.
App—~Amarillo 1980, no writ).

InWilliams, appellant was arrested ontheft charges and gave his older brother’ s name and date
of birth. Based on this information, officers booked him into the Bexar County Jail. Williams, 995
SW.2d a 758. An officer who suspected hewas ajuvenile, and suspected hewasinvolved in ashooting,
convinced Williams to give a statement; he was taken to a magidrate and given his juvenile warnings,
dthough the statement was taken in a homicide office. 1d. The court held that this statement was
admissible, eventhough the dictates of the Family Code were not followed. Id. a 758-759. Inafootnote,
the court found that Williams presented a less compelling case for exclusion of the statement because the
dictates of the Family Code were in large part defeated by hisown misrepresentations. 1d. at 759, fn. 3.

InD.M., appellant was arrested and charged as an adult; it was later discovered that he had
concedled histrueage. Id., 611 SW.2d at 885. On appeal D.M. argued that, because he was treated
as an adult until his true age was fixed, had so abridged the protections provided him under the Family
Codethat further proceedings should be barred. 1d. at 886. The court disagreed: “ Conformably, it cannot
be reasonably sad that one, who negates the operation of the Texas Family Code guarantees by
misrepresenting his age, is entitled to clam the benefit of the guarantees during the period of his
misrepresentation.” 1d. at 886.

The record supports the fact that the officers had no reason to believe that the appellant was not
an adult. The gppdlant said he was 17 while he was actudly 15. Infact, appdlant’s second statement
began with the assertion that “My nameisTOMMY RAY CARRIER. | an 17 yearsold.” (emphasisin
origind) The trid court was able to view the appellant and the appellant’s pictures and find that the
officers conclusionthat gppellant appeared to be 17 was reasonable.  Further, the officers manconcern
was that appelant might not have given them his correct name. On finding his correct name, the police
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were able to determine that he was ajuvenile and from that point the record reveals that he was treated
as ajuvenile. We find that the gppellant’s own action in expresdy claming that he was an adult, in
decaiving the police and falling to informthem of hisright name and age, affirmatively and expresdy waived
his rights to be treated as a juvenile during the taking of his second statement.

Further, based on this record, the appellant was given dl rights provided to ajuvenile by datute
in connectionwiththe taking of histhird statement. The record demonstratesthat appellant signed thethird
gatement and voluntarily waived hisrightsin the presence of amagidrate asrequired by statute. Thetrid
court did not err in overruling gppellant’s motion to suppress the third statement. Appdlant’s first and
second points of error are overruled.

LESSER INCLUDED OFFENSE

In his ninth point of error appelant arguesthe tria court erred in not submitting murder as alesser

included offense. The jury charge in our record shows that murder was submitted as a lesser included

offense. Appelant’s ninth point of error is overruled and the judgment of the trid court is affirmed.

1) D. Camille Hutson-Dunn
Judtice
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CONCURRING AND DISSENTINGOPINION

| concur with the result reached by the mgority, but respectfully dissent from the finding that
gopdlant waived his right to be brought before a magidrate to be warned of his rights before any
confession or statement can be used againgt him. The police are not at fault because gppellant lied about
hisage. However, none of the cases cited inthe opiniondedt witha statement taken befor e the accused
received the juvenile warnings and rights from a magistrate. | believe the consitutiona and legidative
safeguards would be severely eroded if a juvenile can “knowingly” waive rights before a magidrate
adviseshimof thoserights. | have found no authority onthis preciseissue. Therefore, | would find the use

of the second statement at tria waserror. | would further find such error to be harml ess because satement



number three was taken after a magistrate advised gopellant of his rights and after the magidtrate
determined that appdlant understood those rights.

15 Ross A. Sears
Judtice
Publish



