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OPINION

A Harris County jury found Michagl James Pipkin guilty of capita murder and the tria court

assessed punishment at forty years confinement. Pipkin gppedshis convictionin eight points of error. We
afirm.

Background Facts

Priorto Pipkin’ sindictment for capital murder, he was arrested and charged withorganized crimind
activity involving aggravated robbery, theft of cocaine, and theft of money. Pipkin hired Ray Epps to
represent him on the organized crimind activity charges. While Pipkin was in jail awaiting trid, Epps



contacted Assstant Didtrict Attorney John Brook about Pipkin tedifying for the State in other matters.
Soon thereafter, Pipkin, Assstant Digtrict Attorney John Brook, Houston Police Officers Sgt. Belk and
Sgt. Svammet in aroom at the Harris County Jail. During the interview with Assistant Didrict Attorney
Brook, Pipkin confessed to the capital murder of complainant.

During this meeting, John Brook and the officers believed no redtrictions were placed onthe topics
of discusson, induding but not limited to the case Pipkin was currently under indictment. Brook never
communicated, at Epps’ request, the informationgained during Pipkin'sinterview, to Epps. Eppsand his
client believed the Digtrict Attorney had ordly granted Pipkin useimmunity.> Thus, he believed he had an
agreement that what was said during the interview would never be used againgt him.

Lesser Included Offense

In his fird issue, Fipkin contends the trid court erred by not instructing the jury on the lesser
included charge of theft because there is some evidence to support his contention that he only accepted
property he knew to have been recently stolen. A two-prong test must be met before the trid court is
required to give alesser-included-offenseingruction: the lesser-induded-offense must be included within
the proof necessary to establishthe offense charged, and, some evidence must exist inthe record that if the
defendant isguilty, heisguilty only of the lesser offense. See Medinav. State, 7 S.W.3d 633, 638 (Tex.
Crim. App. 1999); Rousseau v. State, 855 SW.2d 666, 672-75 (Tex. Crim. App. 1993). When
determining whether alesser-included ingtruction should have been given, the credibility of theevidenceand
whether it conflicts with other evidence or is controverted may not be considered. See Saunders v.
State, 840 S.W.2d 390, 391 (Tex. Crim. App. 1992). Accordingly, if the record reflects some evidence
that refutes or negatesthe aggravating eement of the greater offenseor if theevidenceis subject to different
interpretations, the trid court must submit a lesser-included charge to the jury. See id. at 391-92.
Anythingmore thana scintilla of evidence on the requested lesser included is sufficient to entitle adefendant
to the lesser charge. See Bignall v. State, 887 SW.2d 21, 23 (Tex. Crim. App. 1994).

1 “Use” or testimonial immunity provides a criminal witness protection from prosecution, except for

aggravated perjury or contempt, on account of information derived, directly or indirectly, from the testimony.
See TEX. PEN. CODE ANN. § 71.04. There was testimony from other defense attorneys from Harris County
that oral use immunity grants are commonplace by the Harris County District Attorney’s office.
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We find the record does not provide arationd basis upon which the jury could have concluded
Fipkin, if guilty, was guilty only of theft. The evidence shows he helped plan the robbery and knew the
people who committed the robbery would have a gunwiththemwhen they committed the robbery. Fipkin
did not want to be present at the robbery because the complainant knew him. Furthermore, he rejoined
the robbersimmediately after the robbery. His participationinthe robbery continued by acceptinghisshare
of the stolen property and disposing of the gun. Thus, under the facts of this case, appe lant wasguilty as
a party to an aggravated robbery, not theft. Compare TEX. PEN. CODE ANN. § 31.03 and § 22.02.

Therefore, Pipkin was not entitled to the lesser-included-offense ingtructions.
Consequently, we overrule Pipkin'sfirst issue.
Plea Negotiation

Pipkin's second and third issues regarding his plea negatiations will be discussed together. In his
second issue, Pipkin argues his statement should not have been admitted becauseit was taken pursuant to
plea negotiations between him and the State. In histhird issue, Pipkin arguesthe trid court erred infaling
to submit his requested jury ingtruction to determine the disputed fact issue concerning whether the
datement given was part of pre-trial plea negotiations in violation of Evidence Rule 410 and therefore
barred from admisshility by that Rule and article 38.23, Texas Code of Criminal Procedure. See
TEX. R. EVID. 410; TEX. CODE CRIM. PROC. ANN. art. 38.23.

Evidence Rule 410(4) proscribes evidence of “any statement madeinthe courseof pleadiscussons
with an attorney for the prosecuting authority” is not admissible againg the defendant who made the plea
or was a participant in the plea discussons. TEX. R. EVID. 410(4). Article 38.23 of the Texas Code

of Criminal Procedure, containsasmilar proscription of use, states:

(&  No evidence obtained by an officer or other person in violation of any provisons
of the Congtitution or laws of the State of Texas, or of the Congtitution or laws of the
United States of America, shal be admitted inevidence againgt the accused on the tria of
any crimind case.

In any case where the legd evidence raises an issue hereunder, the jury shdl be
ingtructed thet if it believes, or has a reasonable doubt, that the evidence was obtained in
violationof the provisons of this Article, thenand insuchevent, the jury shdl disregard any
such evidence so obtained.



(b) Itisanexception to the provison of Subsection (a) of this Article that the evidence
was obtained by alaw enforcement officer acting in objective good faith reliance upon a
warrant issued by a neutra magistrate on probable cause.

TEX. CODE CRIM. PROC. ANN. art. 38.23 (Vernon Supp. 2000).

For us to decide there was an ongoing plea bargain discussion, the evidence must show: “(1) that
an offer be made or promised, (2) by anagent of the State in authority, (3) to promise arecommendation
of sentence or some other concession such as a reduced charge in the case, (4) subject to the approval of
the trid judge” Wayne v. State, 756 SW.2d 724, 728 (Tex. Crim. App. 1988). Pipkin's statement
was not the result of a plea bargain because there is no evidence a plea bargain was underway. No offer
was ever made or promised by the State in exchange for his statement. Rather, Pipkin volunteered to
provide information concerning an unsolved murder with the hope a bargain could be made regarding his
organized crime charges. Because Pipkin believed there was an ongoing plea bargaining process and that
he would receive some benefit from the police for the disclosure of the informationdoes not transformthe
confession into one made during a*“pleadiscusson.” See Wayne, 756 SW.2d at 734. Asin Wayne,
“[t]hereis no express showing, not even an after-the-fact expresson, of a desire to negotiate apleaon
appelant’ spart or onhisbehdf.” Id.  Becausethere was no fact issue raised regarding how Pipkin gave
his statement, the trial court was not required to give an article 38.23 indruction. See Poulos v. State,
799 SW.2d 769, 772 (Tex. App.—Houston [1% Dist.] 1990, no pet.) (citing Thomas v. State, 723
S.W.2d 696, 707 (Tex. Crim. App. 1986) (“A trid court isrequired to indudean Artide 38.23 ingtruction
in the jury charge only if there is a factua dispute as to how the evidence was obtained.”). All parties
agreed Pipkin, via his attorney, contacted the Didtrict Attorney’ s office and informed the prosecutor that
he had some information on an unsolved crime he wanted to provide in the hope that he could work out
aded for alenient sentence on his organized crime case. This evidence was not controverted. Infact,in
his brief, Pipkin has not identified any facts in dispute concerning the circumstances surrounding his

statement. Accordingly, we overrule Pipkin's second and third issues.

| neffective Assistance of Counsel

In his fourth and fifth issues, Pipkin arguesthe trid court should have suppressed his confession
because it wastakeninviolation of hisright to effective assstance of counsdl. Also, he contends the jury



should have beeningiructed not to consider his statement if they found it was taken in violation of hisright

to effective assstance of counsd.

“[T]he Sixth Amendment right to counsd is offense-gpecific” and “cannot be invoked against
potential future prosecutions whichhave not yet commenced.” Janecka v. State, 937 S.W.2d 456, 466
(Tex. Crim. App. 1996) (atingMcNeil v. Wisconsin, 501U.S.171,175-76, 111 S.Ct. 2204, 2207-08
(1991)). The right to counsd “attaches only a or after the initiation of adversary judicid crimina
proceedings inthe offensefor whichtheright isclaimed.” 1d. When Pipkin confessed, he had not yet been
charged with capital murder. Because his Sixth Amendment right to counsd did not attach, see id., he
cannot claim his statements regarding the murder were obtained in violation of this right. Consequently,

Pipkin’s fourth and fifth points of error are overruled.

Jury s Request for Transcript

In his sxth point of error, Pipkin argues the trid court erred by refusing the jury’ srequest thet the
transcript of his satement be made available to them.  Throughout the trid, the State referred to the
transcript inthe presence of the jury. The State utilized the statement during Ray Epps’ cross-examination.
Appd lant offered the transcript, but it was not admitted. Thejury sent anote and requested only the pages
of the transcript earlier admitted by the court. The Court refused their request and wrote back to them that

the transcript was not in evidence.

In his seventh point of error, Pipkin argues the trid court should have admitted the transcript into
evidence. To review thetrid court’s decison to exclude the transcript, we “mug afford [the] trid court
great discretion in its evidentiary decisons” See Montgomery v. State, 810 S\W.2d 372, 378 (Tex.
Crim. App. 1990). This court may not overturn the evidentiary ruling of atria judge absent aclear abuse
of thisdiscretion. Seeid.

Anaudiotape recording of Pipkin's statement was admitted into evidence. The trial court stated,
in refusing Pipkin's request to admit the tape:

The Court has heard the tape. The Court has read the transcript. The tape is totaly
audible. 1t's one of the most audible tapes the Court has ever heard. It'sthe opinion of



this Court that the transcript would do nothing more than confuse the issue Snce it’s not
accurate.

Thus, having ruled the transcript inadmissble, the trid court did not abuse its discretion in rgecting the
jury’srequest for acopy of the transcript. See TEX. R. EVID. 1002. Smilarly, we find the trid court did
not err by not providing the transcript of the tape recording to the jury. A jury isentitled only to those items
that are actudly admitted duringtrid. See TEX. CODE CRIM. PROC. ANN. art. 36.25; Wade v. State,
833 S.\W.2d 324, 326 (Tex. App.—Houston [1% Dist.] 1992, no pet.)

Accordingly, Pipkin's sixth and seventh points of error are overruled.
“ Substantial Compliance”

In his eighth point of error, Pipkin argues the jury charge should have included a definition of the

term “ substantid compliance.” We disagree.

“[A] word, term, or phrase which is not defined by dtatute is to be taken and understood in its
ordinary language and speech.” Andrews v. State, 652 SW.2d 370, 377 (Tex. Crim. App. 1983).
Additiondly, if aword, term, or phrase has not been datutorily defined at the time of trid, the court's
charge need not include a definition of the word, term, or phrase. Seeid.

“Substantid compliance” is not defined by statute. Thesetwowordshave acommonand ordinary
meaning that jurors can be fairly presumed to know and apply such meaning.” Russell v. State, 665
SW.2d 771, 780 (Tex. Crim. App. 1983). Therefore, thetrid judgedid not et infaling to definetheterm
“subgtantid compliance’ in the charge. Seeid.

Accordingly, we overrule Pipkin's eighth issue. Having overruled al of hisissues, we affirm the

trid court’s judgment.

15 Norman Lee
Judtice

Judgment rendered and Opinion filed June 8, 2000.



Panel consists of Justices Cannon, Draughn, and Lee.”
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Senior Justices Bill Cannon, Joe L. Draughn, and Norman L ee sitting by assignment.
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