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OPINION

Joseph Caccamo gpped sastatejail feony convictionfor theft onthe groundsthat: (1) the evidence
isinsuffident to support his conviction; (2) thetria court erred inaccepting hisoral confessionfor adifferent
offense than was dleged in the indictment; and (3) his nolo contendre plea was involuntary and coerced.
We afirm.



Background

Appdlant was indicted for unlawfully appropriating an automobile and entered a negotiated plea
of nolo contendre. After finding appellant guilty, the trial judge assessed his punishment at two years
confinement, probated for four years.

Notice of Appeal

As an initid matter, the State contends that this court lacks jurisdiction over the appeal because
appelant’ s notice of apped failsto state that he was appeding with the permission of thetria court.

If an appeal isfromajudgment rendered on a defendant’ spleaof guilty or nolo contendre, and the
punishment assessed did not exceed the punishment recommended by the prosecutor and agreed to by the
defendant, the notice must specify that: (1) the appeal isfor ajurisdictiona defect; (2) the substance of the
apped was raised by written motion and ruled on before trid; or (3) the triad court granted permission to
appeal. See TEX. R. APP. P. 25.2(b)(3). However, when a timey notice of gpped is filed and
information required to be stated in it is instead reflected in a separate order signed by the trid judge, the
notice of apped and order are sufficient to confer jurisdiction on the appeds court.

In this case, dthough appellant’s genera notice of appeal did not state that the trial court had
granted permissonto apped, attached to the notice wasan order Sgned by the trid judge which* granted”
gppdlant’s “foregoing Motion for Notice of Apped” and contains a handwritten notation, “Bond set at
$50,000.” This order adequately reflects that the tria judge granted gppellant permission to gpped his
conviction and thereby gives usjurisdiction over the gpped. See Riley, 825 SW.2d at 701.

L See Riley v. Sate, 825 S.W.2d 699, 701 (Tex. Crim. App. 1992) (finding that an order in the record,
signed by the trial judge, and reflecting that the trial court had alowed the appeal and that a motion
to suppress had been raised before trial, was sufficient to confer jurisdiction on the court of appedls,
even though the notice of appeal did not incorporate or refer to the order).
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Sufficiency of the Evidence

Appdlant’ sfirg point of error Sates that the evidence is insufficient to support his quilt of theft as
amatter of law. He argues that $3600 was dlegedly stolen from Bejjani Khdil and that the only evidence
presented regarding this theft was “the court’s order concerning restitution of the money to [Khdil] in
gppellant’s conditions of community supervision.” Further, gppellant states that his “judicia statement”
concerned only the money and wasthus an insufficient factual basisfor hisplea. Appelant’ ssecond point
of error amilarly contendsthat the trid court erred by accepting ajudicia confession of theft of money from
Khdil rather thanfor the theft of an automobile fromBrad Strapp, asdleged in the indictment.? Therefore,
gopdlant daims that the evidence is insufficient to support his guilt of the charged offense.

The offense to which appelant confessed in hisjudicid confesson isthe same asthat set forth in
the indictment, i.e., unlawfully gppropriating anautomobile owned by Bradd Strapp. Although appellant
acknowledges that a written judicia confession will generally support a conviction,® he argues that if a
“defendant’ sdtipulation is ordly taken, the tria court should make sure that the statement isunder oathand
not just part of the admonishments.” However, because appellant waived the presence of acourt reporter
during the plea proceeding, thereis no record of his ord gipulations for our review. We are thus unable
to address the merits of appdlant’s contentions because he has faled to provide a record of the plea
proceedings showing whether he confessed at that time to a different offense than that for which he was
indicted and gave ajudicid confesson. See Franklinv. State, 693 S.\W.2d 420, 431 (Tex. Crim. App.
1985) (noting that assertions in an appellant's brief which are not supported by the record will not be

2 Appellant’s argument relies in part on the record of a hearing, hedd on September 8, 1999, in which
Khdlil acknowledged that appellant had made restitution in accordance with the terms of his
community supervision. However, this was a proceeding held roughly ten months after appellant’s
judgment was entered and at the order of this court to determine whether appellant still wished to
pursue his appea when his brief was not filed on time.

s See Stone v. Sate, 919 SW.2d 424, 426-27 (Tex. Crim. App. 1996).
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considered on gpped). Because appellant’s judicid confesson is the only evidence we have of his
confession and reflects the same offense as charged in the indictment, we overrule his firg and second
points of error.
Voluntariness of the Plea

Appdlant frames his third point of error as.

THEAPPELLANT SPLEA OFNOLO CONTENDREWASINVOLUNTARY AND

COERCED; THE [TRIAL] COURT ERRED BY ACCEPTING THE PLEA BASED

ON THE TOTALITY OF THE FACTS AND DEFENDANT’S STRATEGIC PLEA.
(Appellant’s Brief, p. 15). Appellant argues under this point of error that “the evidence introduced,”
presumably during the plea proceeding, reflected gppellant’ s innocence and therefore, the tria court was
obligated to withdraw appellant’ spleaor enter a plea of not guilty. # According to appellant, the evidence
to which herefersis (1) andfidavit Sgned by Khdil exonerating appellant; and (2) facts reflecting that his
pleawas coerced by a“high bond” and “the court date being set so far away.”

Agan, however, becausetherewas no reporter’ srecord of the plea proceedings, there is nothing

to indicate whether any such evidence was before the trid court. The aleged affidavit is not a part of the

4 When a defendant’s guilty plea is entered before a jury and evidence is introduced which establishes
the innocence of the accused or reasonably raises an issue as to guilt and such evidence is not
withdrawn, the trial court is under a duty to withdraw the defendant’s plea and enter a not guilty plea
See Griffin v. Sate, 703 S.W.2d 193, 195 (Tex. Crim. App. 1986). However, this rule does not apply
where, asin this case, a defendant waives his right to a jury and enters a guilty plea before the court.
See Moon v. State, 572 S.W.2d 681, 682 (Tex. Crim. App. 1978); Graves v. Sate, 803 S.W.2d 342,
346 (Tex. App.—Houston [14™ Dist.] 1990, pet. ref'd). In that event, even if the evidence adduced
makes the defendant’s innocence evident or fairly raises an issue as to his guilt, it is within the tria
court’s discretion to decide the fact issue by finding the defendant guilty of the charged or a lesser
offense or not guilty as the evidence requires. See Moon, 572 SW.2d at 682; Graves, 803 S.W.2d
at 346.

5 Appdlant states that although he filed a motion for new trial, the motion was denied without an
evidentiary hearing and therefore, he was unable to present this “new” evidence to the trial court.
However, appellant does not assign error to the court’s denia of his mation for new trial or a hearing
on it.



appd laterecord, nor isthere any other evidenceto reflect that gppellant’ s pleawas involuntary or coerced.
Because the record thus fails to support appellant’ s third point of error, it is overruled, and the judgment
of thetrid court is affirmed.

5] Richard H. Eddman
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