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OPINION

This is an gpped from the granting of a no evidence summary judgment and two specid

appearances.

Appdlant Primrose Drilling Ventures Ltd. (Primrose) appeals from the tria court’s grant of
appdlee’ s Sundowner Offshore Services, Inc (Sundowner) motionfor summary judgment. Primroseadso
appedls from the trid court’s grant of appellees Neadwdll Drilling, Ltd. (Neawell), Ned and Massey



Holdings, Ltd. (Nea and Massey), and Well Services Ltd. (Well Services)* specia appearances seeking
dismissal based on lack of persond jurisdiction. This gpped involves two issues: first, whether Primrose
produced more than a sdntilla of evidence in response to Sundowner’s no evidence motion on the
intentional act element of Primrose’s tortious interference claim, and second, whether a Canadian

corporation may obtain jurisdiction in Texas over two Trinidadian corporations. We affirm.

.
Factual Background

Thisactionarose fromthe unsuccessful attempt by Primrose, a Canadian corporation, to purchase
ajack-up drilling rig from Nealwdll, a Trinidadian corporation. The rig, known as the Nedwell 11, was
located and operated in Trinidad, and al ingpections of the rig were performed in Trinidad. The rdevant

dates leading to this lawsuit are asfollows:

1. InJanuary 1993, Primrose and Nealwell entered into negotiations regarding the purchase of the
Nedwel II.

2. In February 1993, Nedwell informed Primrose the sdle price for the rig was $2,000,000.

3. During thistime, Sundowner aso learned of Nedwdl’s interest in sdlling the Nedwdl 11 and
learned the sdlling price was $2,000,000.

4. In March 1993, Primrose began inspections of the Nealwell 11.

5. In April 1993, based on its inspections, Primrose told Neadwell that $2,000,000 was
unacceptable, but it was iill interested in purchasing the rig.

6. During thistime, Sundowner contacted theinspector Primrose used to inspect therig and asked
him if they could review hisingpection report.

7. In May 1993, Primrose counteroffered first $1,300,000 in cash, which was rejected by
Neawdll, and then $1,800,000 with terms providing for ingtalment payments over a two year

1 Primrose states in its brief that it is no longer appealing the trial court’s granting of Well Services
special appearance.



period. Nedwel countered with $1,800,000 in cash, thereby rgecting Primrose’s second

counteroffer.

8. In June 1993, Primrose rgjected Neawdl’s counteroffer but indicated it remained interested
in purchasing therig.

9. Inearly July 1993, Nealwell offered to sall therig to Primrose“ asis, whereis’ for $1,525,000.
Reecting this offer, Primrose countered with its previous bids of $1,300,000 in cash or
$1,800,000 with substantial terms. Nealwell again rgjected both of these counteroffers.

10. In mid-Jduly 1993, Nedwdll informed Primroseit was accepting Primrose’ s$1,300,000 cash
offer “asis, whereis’ subject to the execution of a saes agreement.

11. In October 1993, Nedwell forwarded to Primrose a proposed purchase agreement, which
Primrose revised and returned to Nealwell.

12. Inearly November 1993, Nedwell informed Primroseit had severd revisions of its own, and
that it also had questions regarding Primrose’ s additiona proposdl to pay for therigin Trinidadian
dollars as opposed to the American dollars to whichthe partieshad previoudy agreed. Primrose
addressed Nealwdl’s questions regarding the payment in a letter dated November 12, 1993.
Nedwell did not immediately respond to this explanation.

13. On November 15, 1993, Nedwd| reached an agreement with Sundowner regarding the sdle
of the Nedwell 11 for $2,000,000 american dollars.

14. OnNovember 23, 1993, Nedwd | informed Primrose it was withdrawing from negatiations,
ating as its reasons Primrose’s failure to execute the purchase agreement, failure to make the
deposit required by the agreement, and offer to pay in Trinidadian, as opposed to American,

dollars.

15. The next day, November 24, 1993, it was announced that Sundowner had purchased the
Nedwell 11 for a$2,000,000 cash payment, the original asking price.



No-Evidence Summary Judgment

In Primrose's fird and second points of error, it argues the trial court erred by granting
Sundowner’ smotionfor a no-evidence summaryjudgment. Primrosefiled suit againgt Sundowner, dleging
Sundowner tortioudy interfered with Primrose’s contractud relations with Nedwell, or dternatively,
Sundowner tortioudy interfered with a prospective contract between Primrose and Nedwel. Initsno-
evidence motion, Sundowner argued that Primrose can not sugtainitstortious interference clams because
after four years of litigation, Primrose has failed to come forward with any evidence that Sundowner had

knowledge of a contract or prospective contract between Primrose and Neawell.

A. Standard of Review

The standard of review for a"no-evidence" mation for summary judgment under Rule 166&(i) is
less sttled than standard motions for summary judgment. Rule 166&(1) States:

After adequate time for discovery, aparty without presenting summary judgment evidence

may move for summary judgment on the ground thet there is no evidence of one or more

essentid dementsof aclaim or defense onwhichan adverse party would have the burden

of proof a trid. Themotion must Satethe dementsastowhich thereisnoevidence. The

court must grant the motionunlessthe respondent produces summary judgment evidence
rasng agenuine issue of materid fact.

TEX. R. CIV. P. 1664(i).

A no-evidence summary judgment is equivaent to apretria directed verdict, and in reviewing the
granting of a no-evidence summary judgment, this Court gpplies the same legd sufficiency standard as
gpplied in reviewing directed verdicts. See Moore v. Kmart Corp., 981 S.\W.2d 266, 269 (Tex.
App.—San Antonio 1998, pet. denied); see also Judge David Hittner and Lynne Liberato,
No-Evidence Summary Judgments Under the New Rule, in STATE BAR OF TEXAS PROF. DEV.
PROGRAM, 20 ADVANCED CIVIL TRIAL D, D-5 (1997). We review the evidence in the light most
favorable to the respondent againgt whomthe no-evidence summary judgment was rendered, disregarding
al contrary evidence and inferences. See Merrell Dow Pharm., Inc. v. Havner, 953 S.\W.2d 706,
711 (Tex. 1997); see also Moore, 981 SW.2d a 269. Thetrid court may not grant a no-evidence

summary judgment if the respondent brings forth more than a scintilla of probative evidence to raise a



genuire issue of materid fact. See TEX. R. CIV. P. 1664&(i); see also Havner, 953 SW.2d at 711.
Lessthan ascintilla of evidence exists whenthe evidenceis so weak as to do no more than create a mere

surmise or suspicion of afact. See Kindred v. Con/Chem, Inc., 650 SW.2d 61, 63 (Tex.1983).

B. Analysis

Texas law protects existing and prospective contracts from interference. See Juliette Fowler
Homes, Inc., 793 SW.2d 660, 665 (Tex. 1990). The principal difference betweenthe two involvesthe
requirement of a contract as opposed to a potentia for a contract. The elements of tortious interference
with a contract are: (1) the existence of a contract subject to interference; (2) awillful and intentiond act
of interference; (3) the act wasthe proximate cause of the plaintiff'sdamage; and (4) actual damage or loss
occurred. See Skinner v. Holloway, 898 SW.2d 793, 795-96 (Tex. 1995). In contrast, the elements
of tortious interference with prospective contract are: (1) a reasonable probability that the parties would
have entered into a contractud relationship; (2) an intentional and mdicious act by the defendant that
prevented the relationship fromoccurring; (3) the defendant lacked privilege or justification to do the act,
and (4) actua harm or damage resulted from the defendant's interference. See Texas Oil Co. v.
Tenneco Inc., 917 SW.2d 826, 831 (Tex. App.—Houston [14th Dist.] 1994, rev’'d on other
grounds, 958 SW.2d 178 (Tex. 1997)); see also Exxon Corp. v. Allsup, 808 S.W.2d 648, 659
(Tex. App—Corpus Christi 1991, writ denied).

The second dement of both torts concerning “intent” is dependent upon a gtrict requirement of
adequate proof to demonstrate this requirement. See Hill v. Heritage Resour ces, Inc., 964 S\W.2d
89, 123 (Tex. App.—El Paso 1997, pet. denied). There must be some direct evidence of awillful act of
interference. See Browning-Ferris, Inc. v. Reyna, 865 SW.2d 925, 927 (Tex.1993). To thisend,
the interfering party must know of the existence of acontract between the plaintiff and athird party or have
knowledge of facts that would |ead areasonabl e personto concludethat acontract or prospective contract
exised. See Kelly v. Galveston County, 520 SW.2d 507, 513 (Tex. Civ. App.—Houston [14th
Digt.] 1975, no writ); see al so Armendarizv. Mora, 553 S.W.2d 400, 406 (Tex. Civ. App.—El Paso
1977, writ ref’d nr.e). Initsmotion for summary judgment, Sundowner challenges the second dement

of both causes of action, arguing Primrose failed to bring forward sufficient evidence of Sundowner’s



knowledge of the contractua or prospective contractua relations. Therefore, Sundowner’s argument

follows, Primrose failed to meet the dement of intentional interference.

In its response to Sundowner’s motion for summary judgment, Primrose offered what it
characterized as “direct” evidence? of Sundowner’s knowledge of an agreement between Primrose and
Nedwdll:

1. Sundowner’s lawyer first sought Nedwell’'s warranty that there was no “contract,
agreement or arrangement for the sde of therig.” Sundowner later reformed the contract
language, at Nedwdll’ s request, to merely warrant that there was no “contract to which
Sdler isbound” for the sde of the Rig.

2. Prior to its purchase, a Sundowner employee dlegedly stated that “Bill Hawryluk
[Primrose’ srepresentative in negotiating the purchase] would be upsat when he found out
that we [Sundowner] got hisrig.”

3. Nedwdl, in a holographic note to Sundowner’s Shanklin stated that it needed its
lawyersto review the Stuation as to whether it could sdll the rig to Sundowner.

Primrose dso offered the following evidence it characterized as* circumdantid” evidence of Sundowner’s

knowledge:

2 All of Primorse’s evidence, direct and circumstantial, offered in response to Sundowner’s motion
was presented through the affidavits, and associated exhibits, of Messrs. McRory and Hawryluk, and Carol
Jendrzey.

3 Paragraph 2 of Primrose’s “direct” evidence of Sundowner’s knowledge is based on this hearsay
statement contained in paragraph 8 of the affidavit of William Hawryluk. The trial court specificaly ordered
that paragraph be stricken from the record in this cause. Primrose, however, has not brought a point of error
complaining of the trial court’s exclusion of that evidence. Therefore, Primrose has failed to preserve any
error concerning the tria court’s action. See Perry v. Brooks 808 S.W.2d 227, 229-30 (Tex. App. —
Houston [14™ Dist.] 1991, no writ). Further, because the evidence set out in paragraph 8 was excluded by
the trial court, it was not presented to the trial court in support of Primrose’'s response to the no evidence
summary judgment. We may not consider issues not expressly presented to the trial court by a response as
grounds for reversal. See TEX. R. CIv. P. 166a(c).



1. Sundowner contacted a consultant used by Primrose for informationabout the condition
of therig.

2. After Sundowner purchased the rig from Nedwdl, Sundowner hired the same
consultant to refurbish therig.

3. Neawdl did not informPrimrose it was refusing Primrose’ s offer until it had negotiated

an agreement with Sundowner.*

4. Sundowner’s representatives were in Trinidad inspecting the rig and made the offer
while Primrose personnel wereinTrinidad preparing the inventory of the equipment onthe
rng.

5. The fact that Sundowner agreesthat it knew that Neawell was negotiating with another

party for the sde of the rig, but was later told that Nedlwell wanted to sell the rig to
Sundowner conflicts with paragraph 3 of Primrose’ s direct evidence.

6. Sundowner’s chairman testified that he considered a dedl to be struck when verbdly
agreed to and not when the paperwork was later completed.

Paragraphs one and three of Primrose’s direct evidence and paragraph three of Primrose’s
circumstantia evidence relate to Nedwdl’s knowledge or actions, not those of third-party Sundowner.
Indeed, as to direct evidence paragraph 3, Primrose offered no evidence that Nedwell actualy sent

4 The November 23, 1999, letter from Nealwell withdrawing from further negotiations refers to

Primrose’s November 18 counteroffer of paying Nealwell in Trinadian currency as opposed to U.S. currency,
as one of the grounds for Nealwell’s rejection. Nealwell also notes in the withdrawal letter that Primrose
had neither returned an executed agreement for sale nor tendered a deposit toward the purchase of the rig.
Sundowner, however, had tendered a deposit and returned an executed agreement. Because Primrose’s
letter to Nedwell on November 18, 1993, materidly alters the terms of its prior offer to which Neawell had
agreed, we hold Primrose’s subsequent decision to pay for the rig in Triniadian currency constituted a
counteroffer which Neawell had a clear right to reject. See Lewisv. Adams, 979 S.W.2d 831, 834 (Tex.
App.—Houston [14th Dist.] 1998, no pet.) (noting if one party to an agreement changes or qualifies the terms
of an offer, there is no meeting of the minds between the parties because the modification then becomes a
counteroffer).



Sundowner the holographic note regarding Nealwell’ s need to consult with its own lawyersregarding the
sde. Further, paragraphs one and five of Primrose’s circumstantial evidence demonstrate only that
Sundowner knew of Nealwell’ snegotiationswithanother party. However, for atortiousinterference cause
of action to lie, more than mere negatiations must have taken place. See Caller-Times Publ'g Co. v.
Triad Communications, Inc., 855 SW.2d 18, 24 (Tex. App.—Corpus Chrigti 1993, no writ). To
prove tortious interference with prospective business reationships, plaintiff must prove intentiona
interference with a contractua relaionship that the plaintiff had a reasonable probability of redizing. See
id.at21. Evidence of mere negotiations, which Primrose has produced, is no evidence that Primrose had
areasonable probability of consummating a contractua reaionship withNedwdl. Seeid. a 24. Findly,
paragraphtwo of Primrose’ s circumgtantia evidence isimmeaterid because actions Sundowner took after
the dleged interference do not demongtrate what Sundowner knew at the time of the dleged interference.
See Dudley v. Texas State Dept. of Highways and Public Transp., 716 S.\W.2d 628, 630 (Tex.
App.—Corpus Chrigti 1986, no writ) (citing rule that evidence of subsequent eventsdoes not show State' s
knowledge of the specific defects that made an intersection dangerous). Therefore, the only remaining
evidencethat supports Primrose’ s dlegations of Sundowner’s knowledge isin paragraphs four and sx of
the “circumgtantid” evidence. Consdering the evidence referenced in paragraphs four and six inthe light
mogt favorable to Primrose, we cannot say that it has any probative force regarding Sundowner’s
knowledge.  Although the facts recited above create suspicionabout what Sundowner knew regarding
Primrose’ s negotiations with Nealwdll, there is no evidence raising afact issue that Sundowner knew, at
the time it entered into an agreement with Nealwédll, that there was a reasonable probability that Neawell
and Primrose had or would enter into a contract. Absent such evidence, Sundowner’s actions with
Neawell cannot condtitute intentiond interference. Intentiona conduct means that “*the actor desiresto
cause the consequences of his act, or that he believes that the consequences are subgtantidly certain to
result fromit’.” See Southwestern Bell Tel. Co. v. John Carlo Texas, Inc., 843 S.W.2d 470, 472
(Tex.1992) (quoting RESTATEMENT (SECOND) OF TORTS 8§ 8A (1965)). Absent any evidence of
Sundowner’s knowledge that there was a reasonable probability of a contract between Neawell and
Primrose, there are no fact issues whether Sundowner desired to intentiondly interfere with a contractua
or probable contractual relationship, or that Sundowner believed interference was substantialy certain to



result from its actions. As the court stated in Steinmetz & Associates Inc. v. Crow, “[tlhereis a
difference between suspicion and knowledge. Suspicion is doubt, an absence of trust. Knowledge is a
clear perceptionof fact, anawarenessof truth.” 700 SW.2d 276, 280 (Tex. App. — San Antonio 1985,
writ ref’d, n.r.e.). Here, the evidence produced by Primrose merdly creates a suspicion as to the extent
of Sundowner’ s knowledge regarding the nature of the rdationship between Primrose and Nedwdl. [t
does not riseto aleve sufficient to create afact issue as to whether Sundowner either had knowledge of
an actud contract between them, or that Primrose had a reasonable probability of effecting a contractua
relaionship.

Because we find no evidence raising a fact issue regarding the “intentiond” dement of Primrose’s
cause of action for tortious interference with a contract or prospective contract, the tria court correctly
granted summary judgment infavor of Sundowner on thisdam. Accordingly, weoverrule Primrose sfirst

and second points of error.

[11.
Special Appearance

In its third point of error, Primrose chalenges the tria court’s grant of Neawell and Neal and
Massey’s specia appearance, which terminated Primrose’ s breach of contract action againg those two
corporations. Primrose assertsthiswas error because the State of Texas has specific personal jurisdiction
over the gppdlantsand the exercise of that jurisdictionwould not violaetraditiond notions of far play and
subgtantia justice. Nealwell and Neal and Massey counter that there are no facts supporting the exercise
of jurisdiction by Texas courts over Primrose’ sdaim againgt two Trinidadian companies. We agree with

the latter contention.

A. Standard of Review

When a defendant challenges a court’s exercise of persond jurisdiction through a specia
appearance, he carries the burden of negating al bases of persond jurisdiction. See Kawasaki Steel
Corp. v. Middleton, 699 SW.2d 199, 203 (Tex. 1985). Where, ashere, no findings of fact werefiled



by thetrid court rdating to its ruling on the special appearances, it is implied that the trid court made dl
necessary findings of fact in support of its judgment. See Worford v. Stamper, 801 S.W.2d 108, 109
(Tex. 1990). A reviewing court must affirm if the judgment can be upheld on any legd theory supported
by the evidence. See Nikolai v. Strate, 922 SW.2d 229, 240 (Tex. App.—Fort Worth 1996, pet.
denied) (citing Clark v. Noyes, 871 SW.2d 508-12 (Tex. App.—Dallas 1994, no pet.).

When a persond jurisdiction question is reviewed, an gppellate court must review dl of the
evidence beforethetrid court rdaing to the specia appearance. See Linton v. Airbusindustrie, 934
S.\W.2d 754, 757 (Tex. App.—Houston [14" Dist.] 1996, writ denied), cert. denied, 119 S.Ct. 1039
(1999). Butthereview isnot adenovoreview. See Fishv. Tandy Corp., 948 S.\W.2d 886, 892 (Tex.
App.—Fort Worth 1997, pet. denied). The proper sandard for reviewing the evidenceinacaseinvolving
achdlengetoin personamjurisdictionisfactua sufficdency. Seeid. After reviewingal of the evidence,
we may reverse the decision of the trid court only if its ruling is S0 agang the grest weight and
preponderance of the evidence as to be manifestly erroneous or unjust. See In re King’'s Estate, 244
SW.2d 660, 661 (Tex. 1951); Runnelsv. Firestone, 746 S.W.2d 845, 849 (Tex. App.—Houston
[14" Dist.]), writ denied per curiam, 760 SW.2d 240 (Tex. 1988).

The exigtence of persona jurisdiction isa question of law. The trid court’s conclusions of law
regarding a specia appearance are reviewed de novo. See Linton, 934 SW.2d at 757. If a specia
appearance is based on undisputed or established facts, an appellate court shal conduct a de novo review
of the trid court’ sorder grantingaspecid appearance. See Conner v. Conticarriersand Terminals,
Inc., 944 SW.2d 405, 411 (Tex. App.—Houston 1997, no pet.).

B. Personal Jurisdiction

A court may assert persond jurisdiction over a nonresident defendant only if the requirements of
the Due Process Clause of the Fourteenth Amendment to the U.S. Condtitution and the Texas long-arm
datuteare satisfied. See CSRLtd. v. Link, 925 S.W.2d 591, 594 (Tex.1996); seeal so Helicopteros
Nacionales de Colombia v. Hall, 466 U.S. 408, 413-14, 104 S.Ct. 1868, 80 L.Ed.2d 404 (1984).

The Texas long-arm gatute dlows a court to exercise persond jurisdiction over a nonresident defendant

10



who does businessin Texas. In addition to ashort list of activities that congtitute doing businessin Texas,
the Satute provides " other acts' by the nonresident can satisfy the requirement. See TEX. CIV. PRAC.
& REM.CODEANN. §17.042 (Vernon 1997); Guar dian Royal Exch.Assurance, Ltd.v.English
China Clays, P.L.C., 815 S\W.2d 223, 226 (Tex. 1991). The Texas Supreme Court has repeatedly
interpreted this broad statutory language " 'to reach asfar asthe federa congtitutional requirements of due
processwill dlow.'" CSR, 925 SW.2d at 594 (quoting Guardian Royal, 815 SW.2d at 226); see
also U-Anchor Advertising, Inc.v. Burt, 553 SW.2d 760, 762 (Tex.1977). Thustherequirements
of the Texaslong-arm dtatute are satisfied if the exercise of personal jurisdictioncomportswithfederd due
process limitations. See CSR, 925 S.W.2d at 594.

The United States Condtitution permits "a state court [to] take personal jurisdiction over a
defendant only if it has some minimum, purposeful contacts with the state, and the exercise of jurisdiction
will not offend traditiona notions of fair play and subgtantid justice.” Dawson-Austin v. Austin, 968
S.W.2d 319, 326 (Tex.1998); CMMC v. Salinas, 929 SW.2d 435, 437 (Tex.1996). A nonresident
defendant that has purposefully availed itsdf of the privileges and benefits of conducting business in the
foreign jurisdiction has sufficient contacts with the forum to confer persona jurisdiction. See CSR, 925
S\W.2d at 594, citing Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475-76 (1985). However,
adefendant should not be subject to the jurisdiction of aforeign court based upon "random,” "fortuitous”
or "atenuated” contacts. CSR, 925 SW.2d at 595 (quoting Burger King, 471 U.S. at 475-76.

C. Minimum Contacts

5 The activities specifically identified as “doing business’ in Texas include the following:
(1) contracting by mail or otherwise with a Texas resident and either party is to perform the
contract in whole or in part in this state;
(2) committing a tort in whole or in part in this state;
(3) recruiting Texas residents, directly or through an intermediary located in this state, for

employment inside or outside this state.

TEX. CIV. PRAC. & REM. CODE ANN. § 17.042 (Vernon 1997).
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A defendant's contacts witha forum can give rise to either general or specific jurisdiction.® General
jurisdiction is present when a defendant's contacts are continuous and systematic, alowing the forum to
exercise persond jurisdiction over the defendant even if the cause of action did not arise from or relateto
activities conducted within the forum state. See CSR, 925 SW.2d at 595; Schlobohm v. Schapiro,
784 SW.2d 355, 357 (Tex. 1990). Generd jurisdiction requires a showing the defendant conducted
ubgtantia activities within the forum, a more demanding minimum contacts andysis than for specific
jurigdiction. See CSR, 925 S.W.2d at 595; Guardian Royal, 815 S.W.2d at 228. Onthe other hand,
specific jurisdiction is established if the defendant’s aleged ligbility arises from or isrelated to an activity
conducted within the forum. See CSR, 925 SW.2d a 595; see also Happy Indus. Corp. v.
American Specialties, Inc., 983 SW.2d 844, 848 (Tex. App.—Corpus Chrigti 1998, pet. disn'd
w.0,.). It requires asubstantial connection betweenthe nonresident’ s action or conduct directed toward
Texasand the cause of actioninTexas. See Memorial Hosp. Sys. v. Fisher Ins. Agency, Inc., 835
S.W.2d 645, 650 (Tex. App.—Houston[14™ Dist.] 1992, no writ). When specificjurisdictionisassarted,
the minimum contacts analys's focuses on the re ationship among the defendant, the forum and the litigation.
See id. We will affirm the trid court’s ruling finding in per sonam jurisdiction if specific jurisdiction is
supported by the evidence. See Nikolai, 922 SW.2d at 240.

In andyzing minlum contacts, it is not the number but rather the quality and nature of the
nonresident’ s contacts with the forum state that isimportant. See Memorial Hosp. Sys., 835 Sw.2d
at 650. The exercise of persond jurisdiction is proper when the contacts proximately result from actions
of the nonresident defendant which create a substantial connectionwiththe forumstate. See Guardian
Royal, 815 S.W. 2d at 226. The substantial connection between the nonresident defendant and the forum
state necessary for afinding of minimum contacts must come about by actionor conduct of the nonresident
purposefully directed toward the forum state. Seeid. Thisrequirement that adefendant purposefully avail
himsdf of the privilege of conducting activities within the forum state, thus invoking the benefits and

protections of itslaws, ensures that a defendant will not be haed into a jurisdiction solely as a result of

®  Because Primrose only argues the trial court has specific jurisdiction on appeal, our jurisdictional
analysisis limited to specific jurisdiction.
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random, fortuitous, or attenuated contacts, or of the unilaterd activity of another party or athird person.
See Burger King, 471 U.S. at 475.

Minimum contacts are especidly important when dealing with a nonresident defendant from a
foreign country. See CSR, 925 SW.2d at 595. Given the facts of the present case, Neawel” is not
subject to specific jurisdictionin Texas because Primrose’ s cause of action did not arise out of Nedwdl’s
contacts with Texas. Although Primrose argues that Nedwell negotiated and eventualy agreed to a
contract with Sundowner, who has its principle place of businessin Texas, this subsequent contract isnot
the cause of actionfor whichPrimroseis suing Nedwell. No specific jurisdiction exists because the injury
complained of, Nedwel |’ sbreach, occurredeitherinTrinided or Canada. Although Nealwdl| subsequently
entered into acontract with Sundowner for the purchase of therig, this contract is the basis of Primrose's
Uit againgt Sundowner, not Nedwell. Because Primrose’s injury, and cause of action, did not arise out
of Neawell’ s contacts with Texas, the trid court correctly granted Nealwell’ s specid appearance. See
Van Pelt v. Best Workover, Inc.,798 SW.2d 14, 16 (Tex. App.—El Paso 1990, no writ) (holding
cause of action resulted from subsequent injuries sustained by the dleged negligence of those performing

certain tasks, not the employment of crew members at an earlier date).

Smilaly, Neal & Massey? isaso not subject to specific jurisdiction. To hold a foreign parent
corporation subject to persona jurisdiction on the basis of the activity of one of itssubsidiaries, there must
be a showing of control by the parent which is greater than normd or that it acted asthe “dter ego” of the
corporation. See Conner, 944 SW.2d at 418-19. Inthiscase, dthoughit argued “dter ego” inthe trid
court, Primrose has gpparently abandoned that theory onappeal. Instead, Primrose now arguesthat Nedl
& Massey is subject to persond jurisdiction in Texas because it guaranteed the contract for sde to
Sundowner. This contention was not presented to the trid court. An gppellant is limited to the theories
on which a case was presented at tria, and may not appeal the case on new or different theories. See
Chubb LloydsIns. Co. of Texasv.Kizer,943S.W.2d 946, 953 (Tex. App.—Fort Worth 1997, writ

" Nealwell is a corporation organized and existing under the laws of Trinidad and Tobago.
8 Neal & Massey owns 50% of the shares of Nealwell.

13



denied). We will not, therefore, address Primrose’s new theory. The trid court correctly granted Ned
& Massey’s specia appearance.

D. Fair Play and Substantial Justice

Even if Nedwel and Neal & Massey had minimum contacts with Texas sufficient to establish
juridiction, fair play and substantid justice would requirethe court to grant their special appearances. The
primary god of the due process clauseasit relatesto personal jurisdictionisfairnessto foreign defendants.
See Schlobohm, 784 SW.2d at 357. Requiring Trinadadian corporations to have to defend this suit
in Texaswhentheir contacts with the forumwere dight and not related to Primrose’ s causes of actiondoes
not comport withtraditiona notionsof far play and substantia justice. See Prejean v. Sonatrach, Inc.,
652 F.2d 1260, 1265 n.4 (5th Cir.1981). Primrose is a Canadian corporation, whose injuries, if any,
occurred in Trinidad or Canada. It would not be fair and just to hold appellees Nedwell and Ned &
M assey accountable in Texas under these circumstances. See Garner v. Furmanite Australia Pty.,
Ltd., 966 S.W.2d 798, 803 (Tex. App.—Houston[1st Dist.] 1998, pet. denied). Becausethetrid court
lacked in personam jurisdiction over Nealwell and Ned & Massey, the trid court correctly granted
Nedwdl and Nea & Massey’s specia appearance. Therefore, we overrule Primrose' s third point of

error.

We &ffirm the judgment of the trid court.

15 John S. Anderson
Judtice
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Judgment rendered and Opinion filed July 6, 2000.
Panel consigts of Jugtices Amidel, Anderson and Wittig.
Do Not Publish— TEX. R. APP. P. 47.3(b).
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