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OPINION

Appellant Steve Leroy Howard pleaded guilty to felony possession of a controlled
substance withintent to deliver in cause 14-98-00140-CR. Healso pleaded trueto aviolation
of his deferred adjudication probation in cause 14-98-00141-CR, felony delivery of a
controlled substance. Thetrial court sentenced Appellant to seven years imprisonment for
the possessioncaseand, after adjudicating hisguilt, sevenyears' imprisonment for thedelivery
case. In each case, Appellant contends in four points of error that: (1) his pleas were

involuntary; (2) the trial court erred in refusing to allow him to withdraw his pleas; (3) his



Texasrightsto due process were violated; and (4) the seven years' imprisonment constitutes

cruel and unusual punishment. We affirm the judgments of the trial court.
INVOLUNTARY PLEAS

Appellant contends that his guilty pleainhispossession case and his plea of trueinhis
delivery case wereinvoluntary because of his poor health from hisfailing transplanted kidney
and the massive amount of medication he had taken on the day of his pleas. He also contends

that the trial court abused its discretion in refusing to grant his motion to withdraw his pleas.
A. Guilty Pleain Possession Case

Wefirst examine whether Appellant’ s plea of guilty was involuntary inthe possession
case, 14-98-00140-CR, and whether thetrial court abuseditsdiscretionindenying Appellant’s
motionto withdraw hisplea. Whentherecord reflectsthetrial court properly admonished the
defendant, as it doeshere, thereisa prima facie showing the plea was knowing and voluntary.
See Smith v. State, 857 S\W.2d 71, 73 (Tex. App.—Dallas 1993, pet. ref'd). The burden then
shifts to the defendant to establish he did not understand the consequences of hisplea. See
Miller v. State, 879 S.W.2d 336, 338(Tex. App.—Houston [14™" Dist.] 1994, pet. ref'd). “An
attestation of voluntariness at the plea hearing creates a heavy burden for appellant to show
involuntariness a a subsequent hearing.” Jones v. State, 855 SW.2d 82, 84 (Tex.
App.—Houston [14" Dist.] 1993, pet. ref’ d).

Appellant testified at the hearing onhismotionto withdraw his plea. He explained that
onthemorning of hisplea, the bonding company gave him just one hour’ s noticethat he needed
to appear incourt. Appellant testified that when hereceived thiscall, he had taken hisfourteen
to fifteen medications, but had not yet eaten food as required for taking them. He had no
opportunity to eat, but rushed to the courthouse alone. The medications took effect, and he
immediatelyfelt dizzy and unwell inthe courtroom. Hetestified that he could not hear and was
incoherent. Hedid not understand what hisattorney explained to him, and hefelt absentminded
when he appeared before the trial judge. Appellant testified that during the plea hearing, he

understood only portions of the proceedings.



Appellant’s doctor, Charles VanBuren, also testified. He stated that Appellant had a
transplanted kidney and was taking significant amounts of medication at the time of the plea
to prevent his body from rejecting the kidney. Some of the medications, used to control
Appellant’s blood pressure, could make him dizzy, weak, and feel like he could lose
consciousness. External indications of such dizziness could include profuse sweating. Dr.
VanBuren further testified that in Appellant’s checkup the week after his plea hearing,
Appellant was vomiting in the mornings and experiencing dizziness. Dr. VanBuren testified
that if aperson had |ow enough blood pressure, he wouldreceive inadequate oxygen profusion
to the brain and be unable to understand communication. However, if a person with blood
pressure problemswas ableto talk and respond to questions, he would presume the personwas

well enough to understand the proceedings.

Thetrial judgetookjudicial noticethat Appellant appearedunwell at his pleaproceeding
and that she hadaskedhim if he felt well enough to continue. Appellant, who was sweating, felt
well enough to proceed, but only when seated instead of standing. Lastly, the assistant district
attorney present at the plea proceeding testified that although Appellant appearedto beill, he

never said he could not understand what was being explained to him.

While Appellant has shown that he was not feeling well on the day he pleaded guilty,
evidence exists that shows he was coherent and able to understand the proceedings. Thus, we
hold he has not met hisburdenof proof that he did not understand the consequencesof hisplea.
Further, the trial judge was the trier of fact at the hearing on Appellant’s motion to withdraw
his plea, and she was not required to accept as true all of Appellant’stestimony. See Reissig
v. State, 929 S.W.2d 109, 113 (Tex. App.—Houston [14" Dist.] 1996, pet. ref’ d). No abuse of
discretionexists wherethere was conflicting evidenceandthe motionwasoverruled. See Bath
v. State, 951 S\W.2d11,17 (Tex. App.—Corpus Christi 1997, pet. ref’ d). Accordingly, wehold
that the trial judge did not abuse her discretionin denying Appellant’s motion to withdraw his

guilty plea. We overrule points of error one and two in the possession case.

B. Pleaof Truein Delivery Case



In the delivery case, Appellant argues that his plea of true was involuntary and that the
trial court erredindenying hismotionto withdraw that plea. However, no appeal may be taken
from the trial court's decision to proceed with an adjudication of guilt on a deferred
adjudication. See TEX. CODE CRIM. PROC. ANN. art. 42.12, § 5(b) (Vernon Supp. 2000);
Phynes v. State, 828 SW.2d 1, 2 (Tex. Crim. App. 1992); Olowosuko v. State, 826 S.W.2d
940, 942 (Tex. Crim. App. 1992). Because we have no jurisdiction to review Appellant’s
claims, we dismiss points of error one and two in the cause number 14-98-00141-CR. See
Hargrave v. State, 10 S.\W.3d 355, 357 (Tex. App.—Houston [1% Dist.] 1999, pet. filed);
Gareau v. State, 923 S.W.2d 252, 253 (Tex. App.—Fort Worth 1996, no pet.).

DUE PROCESS & CRUEL AND UNUSUAL PUNISHMENT

In point of error three in each case, Appellant argues that because his sentences are
essentially death sentences for him, his Texas rights to due process have been violated. In
point of error four ineach case, he arguesthat hissentencesare cruel and unusual punishment.
The gist of Appellant’s argument isthat histransplanted kidney makes his health quite fragile.
When jailed for a short time pending trial of these cases, Appellant’s kidney function and
healthdeclinedrapidly. Hisdoctor testified that Appellant washospitalized for seventeen days
after his release from jail. His kidney’s function had deteriorated considerably, and his
creatine levelshad doubled. The doctor testified that Appellant’s body was probably goingto
reject the kidney and he would have to begin dialysis again.

Although well-argued, to address the merits of Appellant’s contentions on appeal, he
must have objected in the trial court to preserve error. See Borgenv. State, 672 S.W.2d 456,
460 (Tex. Crim. App. 1984); Keith v. State, 975 S.W.2d 433, 433-34 (Tex. App.—Beaumont
1998, no pet.). The purposefor theruleisto allow thetrial court to cure any harm. See Solis
v. State, 945 S.W.2d 300, 301 (Tex. App.—Houston [1% Dist.] 1997, pet. ref’d.). Because
Appellant didnot object, we cannot address his contentions. Wethusoverrule pointsthreeand

four in both cases.



Having overruledall four pointsor error incause 14-98-00140-CR, we affirm the trial
court’s judgment. Having dismissed points of error one and two and overruled points of error

threeandfour incause 14-98-00141-CR, we also affirm the trial court’s judgment inthat case.

s/ Ross A. Sears
Justice
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