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OPINION

Tirance L. Howard appedls his conviction by a jury of possession of a firearm by a felon.

Appdlant pleaded true to two enhancement paragraphs and the judge assessed thirty-five years

confinement. Appellant argues thet the trid court erred in denying his motionto suppress evidence of the

two guns recovered from the glove box of his car because (1) the State failed to prove he voluntarily

consented to asearch of hiscar; and, inthe aterndtive, (2) by the officer’ s popping openthe glove box with

ascrewdriver, the search exceeded his consent. We affirm.

Facts



Aaron Gunter, morning host at college radio station KTSU, momentarily took a bresk to wak a
listener to her car. Whenhe returned, heimmediaty noticed hislaptop computer was missing. Also gone
weretwo members of the deaning crew, who had beenworking in Gunter’ s office when he left. Appellant
was one of the janitors. Gunter reported the theft to gppellant’ s supervisor and TSU police.

Appdlant’s supervisor told gppellant to meet Officer Mark Hamilton at TSU police department.
Once there, Hamilton immediadly gave gppdlant written Miranda warnings. Appellant initialed each
warning and signed the bottom, which contained awaiver of hisMiranda rights. Appedlant then signed
a “consent to search” form authorizing a complete search of dl buildings and vehicles insde and outside
1408 Cdumet #8. Hamilton stated that because gppellant did not know the license number to hisvehicle,
he would fill in thet informationlater. At trial, Hamilton read the consent form to the jury. The State then
asked: “So he voluntarily waived those rights and |et y'dl search his residence?’ Hamilton: “Yes” The
State: “And then hiscar?” Hamilton: “Yes, gr, that's correct.”

After searching appellant’ s gpartment to no avail, the two men drove to appellant’ s vehicle, which
waslocated onthe TSU campus, gpproximately one-and-a-half milesaway. Appd lant then read Hamilton
the license number of his vehicle while Hamilton wrote it on the consent form. Appellant did not re-sgn
the form. Hamilton asked agppellant for akey but appellant stated he did not have one. However, Hamilton
tedtified that appellant offered to open the vehicle with a coat hanger if Hamilton could locate one.
Hamilton found a hanger and gppellant used it to open the car.

Hamiltonstated that onceinsde, he immediatdy noticed a strong odor of marijuana. Hethenfound
a two-inch marijuana“ street roach” on the front seet. Hamilton testified that at that point he believed he
had probable cause to search the entire vehide.  According to Hamilton, gppellant then stated he had “a
littleweed” inthetrunk. Appellant Sated at least twice he did not have akey to the trunk. Hamilton tried
to find atrunk latch in the glove compartment, however, it waslocked aswell. Hamilton then popped the
glove box open with his screwdriver. Ingde the glove box, Hamiltonfound two pistals, the subject of the

indicted offense. In the trunk, Hamilton found more marijuana, aswel as Gunter’s laptop.

Voluntariness of Consent to Search



Inhisfirg issue, gopelant damsthe State did not prove that he voluntarily gave Hamilton consent
to search his vehide. In order for consent to be effective, it must be fredy and voluntarily given. See
Reasor v. State, 12 SW.3d 813, 818 (Tex. Crim. App. 2000); Johnson v. State, 803 S.W.2d 272,
286 (Tex. Crim. App. 1990). The State stipulated at the suppression hearing that it did not obtain asearch
warrant. Therefore, the burdenisonthe Stateto show by clear and convincing evidence that the consent
given was postive and unequivoca, and there must not be duress or coercion, express or implied. See
State v. Ibarra, 953 SW.2d 242, 245 (Tex. Crim. App. 1997). Whether a consent to search wasin
fact voluntary is a question of fact to be determined fromthe "totdity of circumstances.” Schnecklothv.
Bustamonte, 412 U.S. 218, 219 (1973); Reasor, 12 S.W.3d at 818.

In reviewing a court's ruling on amotion to suppress, we give dmost total deference to the trid
court's determination of the historica facts that the record supports, especidly when thetrid court's fact
findings are based on anevauationof credibility and demeanor. See Guzman v. State, 955 S.W.2d 85,
89 (Tex. Crim. App. 1997). We aford the same amount of deferenceto tria court's rulings on "application
of law to fact" questions, also known as "mixed questions of law and fact," if the resolution of those ultimate
guestions turns on an evauation of credibility and demeanor. 1d. Thetrid court isthe sole judge of the
witnesses credibility and the weight tobe giventher testimony. See Romero v. State, 800 S.W.2d 539,
543 (Tex. Crim. App. 1990). When the record supports afinding that consent was fredy and voluntarily
given, we will not disurb thet ruling. See Johnson v. State, 803 SW.2d 272, 287 (Tex. Crim. App.
1990). We view the evidencein the light most favorable to the ruling of the trid court. See Sandoval
v. State, 860 SW.2d 255, 257 (Tex. App.—Houston [1% Dist.] 1993, pet. ref'd).

Appelant claims the consent to searchformdid not give Hamilton permissionto search hisvehicle
because when appdlant sgned it, the vehicle identification information was not filled in. Additiondly,
gopdlant points out that the form only gives consent to search vehidesouts de the Caumet apartment and



did not include his vehicle, located a mile-and-a-half away.! Findly, appdlant dams that his actions
subsequent to his signing of the consent form do not evince his consent to search his vehicle,

Appdlant cites several cases suppressing the fruits of illega searches as andogous to ours.
However, our case presents a materidly different factual scenario from those presented in gppellant’s
cas=s, primarily inthat they al contain Sgnificant evidence of some form of coercive influence where none
ispresent here. For ingance, inKolbv. State, 532 SW.2d 87 (Tex. Crim. App. 1976), the officerswent
to awarehouse and told the defendant from outside to open the diding door. Once indde, the officers
found marijuana. Although an officer tedtified that he “believed” but “was't sure” someone from ingde
assisted in opening the door, the court found that there was no evidence the defendant consented to the
intruson. Rather, the court observed, if the defendant assisted in any way, “it was obvioudy in submission
to the demand of the officersthat he open the door.” Id. at 90. Therefore, the court found that rather than
voluntarily consent to a search, the defendant merely acquiesced to adam of lavful authority. 1d. at 91.

Here, unlike Kol b, there was no evidence of coercion by an officer. Hamilton did not order
appdlant to do anything, implicitly or otherwise. As stated, according to Hamilton, appellant agreed to a
search of his vehide and Sgned a consent form, but did not know the license number. After the apartment
was searched, they immediaidy drove to the vehide. Appdlant then took an active role in assisting
Hamilton complete the consent form by reading Hamilton the license plate number while Hamilton wrote
it on the form.  After that, he volunteered to open the vehicle and did so while Hamilton looked on.
Appdlant’s acts, viewed in the totdity of the circumstances, clearly exhibit hiswillingnessto consent to a
search of hisvehicle.

Wedso note that some of the factorsthat may be examined to determine whether gppellant fredy
and voluntarily consented to asearch of hisvehide are: (1) whether, and to what extent, officers exhibited
ashow of force; (2) whether the actions of the arresting officers can be classified as flagrant misconduct;

1 We recognize that the search form, if read in isolation, would arguably not constitute consent to
search appellant’s vehicle if it were not on the premises of 1408 Calumet. However, we are bound to look
to the totdity of the circumstances in making our determination of whether appellant voluntarily consented
to the search, not just this single piece of evidence. See Schneckloth, 412 U.S. at 227.
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(3) whether the police threatened to obtain asearchwarrant if the detainee did not acquiesce, or whether
the police clamed aright to search; (4) whether the policefirg gave the accused Mirandawarnings, (5)
whether the arrest wasmadein order to obtain consent; (6) whether the accused knew that he could refuse
to dlow a search; (7) whether consent was first offered by the accused or was in response to a police
request; (8) the accused's education, intelligence, and physicd condition; and (9) the proximity of the
consent to the arrest, Since anintervening time period can provide a degree of attenuation of the taint. See
Dawson v. State, 868 S.W.2d 363, 368 (Tex. App.—Dallas 1993, pet. ref’'d); see also Arcila v.
State, 834 SW.2d 357 (Tex. Crim. App. 1992) (citations omitted), overruled on other grounds,
Guzman v. State, 955 SW.2d 85 (Tex. Crim. App. 1997).

In gpplying these factors we observe: (1) Hamilton testified that he used no coercive measures to
obtain appdlant’s consent to search; there is no evidence in the record to the contrary; (2) there is no
evidence that Hamilton acted ingppropriatdy inany way; (3) Hamilton did not threaten to obtain a search
warrant if gppelant did not consent; (4) Hamilton gave appdlant his Miranda warnings in writing and
gppelant waived his corresponding rightsinwriting; (5) thereis no dlaim that gppdlant wasin custody until
after the searchreveal ed the contraband; (6) appellant was aware he could refuse the search becausethe
written consent form he sgned informed himof that right; (7) it appears that Hamilton asked gppellant for
permissionto performthe search; (8) we have no evidence pertaining to gppellant’ seducation, inteligence,
and physicd condition; and (9) is not gpplicable. The only factor above that weighs in favor of appdlant
is that Hamilton asked him for permission to search. However, al the other gpplicable factors weigh
heavily in support of afinding of voluntariness.

Therefore, upon consdering the totality of the evidenceinthe light most favorabletothetria court's
ruling, we hold the trid court did not err by concluding there was clear and convincing evidence that

appdlant voluntarily consented to the search of hisvehicle. We overrule gppdlant’sfirst issue.

Scope of Consent



Appdlant’ s second issue is that evenif he voluntarily consented to the search of his car, the fruits
of the search should il be suppressed because they were found only after the officer exceeded the scope
of gppellant’ s consent.

Appdlant’ sdamfalsbecauseonceHamiltonentered the vehicle, heimmediaidy smelled and saw
marijuana  Appdlant then admitted there was more marijuana in the vehicle. Under the “automobile
exception” an officer may conduct a warrantless search of a motor vehicle if he has probable cause to
bdieve the vehide containsevidenceof acrime. See Powell v. State, 898 S.\W.2d 821, 827 (Tex. Crim.
App. 1994). When a peace officer possesses probable cause that amotor vehicle contains contraband,
he may search the entire vehicdle including belongings that are capable of containing the object of probable
cause. See Wyoming v. Houghton, 526 U.S. 295, 119 S.Ct. 1297, 143 L.Ed.2d 408 (1999);
Delgado v. State, 718 SW.2d 718, 722 (Tex. Crim. App. 1986). Such a searchmay extend not only
to closed containers, but also to a car's trunk or glove compartment. See United States v. Ross, 456
U.S. 798, 823 (1982); United States v. McSween, 53 F.3d 684, 687 (5™ Cir. 1995); see also
Carroll v. United States, 267 U.S. 132 (1925) (removed auto upholstery to search for contraband);
Cardenas v. State, 857 SW.2d 707, 711-12 (Tex. App.—Houston [ 14" Dist.] 1993, pet. ref'd).

The strong odor of marijuana and the discovery of the marijuana cigarette, dong with gppelant’s
admission that there was more marijuanain the car, gave Hamilton probable cause to search the entire
vehicle. See Small v. State, 977 SW.2d 771, 774 (Tex. App.—Fort Worth 1998, no pet.); Isamv.
State, 582 SW.2d 441, 444 (Tex. Crim. App. [Pand Op.] 1979) (odor of marijuana doneis sufficient
to condtitute probable cause to search a suspect's vehicle, or objects within the vehicle). Therefore, any
limits to gppellant’s consent did not at that point prohibit Hamilton from popping openthe glove box with

his screwdriver. We therefore overrule thisissue.

The judgment of the tria court is affirmed.
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