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OPINION

Appdlant Windeon Demane Sanders was convicted by a jury of the offense of fdony
murder and sentenced to life imprisonment in the Texas Depatment of Crimind Judtice,
Inditutiona Divigon.  In three points of error, gopdlant gopeds his conviction, arguing the
trid court ered by: (1) entering a “deedly wegpon” dfirmaive findng, (2) refusing to alow
gopdlant to present evidence of dhild abuse duing the punishment phase, and (3) refusing
to gat a midrid based on the prosecution’'s improper dodng agument.  We dfirm the

judgment as reformed.



l.
Factual Background

Appdlant was convicted of fdony murder for shodting the complainent duing the
course of a robbery of her home The complanat, Phyllis Shdby (Shdby), reumed to her
home with her three daughters after dark one evening.  While they were dl in the ddest
daughter’s bedroom, a masked men entered with a gun, tdling them dl to be quie. Sheby
and her family could hear the sounds of ancther intruder in the house. The other intruder
entered the room, and after repeatedly ydling obscenities & Sheby and demanding money
ad jewdry from her, shot her twice in the head. After witnessng thar mathe’s degth, the
daughters were ade to dimb out the bedroom window and escgoe when the intruders left the
room. Appdlant’sfird point of error concernsthetrid court’s deedly wegpon finding.

.
Affirmative Finding

In hs fird pant of eror, gopdlant dams the trid court ered by meking an
dfimdive findng of “deady wegpon” in its judgment. Appdlant assats this was eror
because the jury found him quilty of fdony murder, a lesser induded offense rather then
cgpitd murder, as was charged in the indidment. Because the verdict did not refer to the
deedly wegpon charge in the indictment, gppdlant mantans the trid court erred by induding
that finding in itsjudgment. We agree

In Polk v. State, 693 SW.2d 391, 393 (Tex. Crim. App.1985), the Court of Crimina
Appeds conduded that under Artide 42.12 of the Code of Crimind Procedure, “afirmetive
findng” means “the trier of fact’s express determination that a deadly wegpon or firearm was
adudly ussd or exhibited during the commisson of the offense” Thus the Court decided
tha the Legidaure reguired an “express determingtion” from the fact-finder, thereby
rgecting any supposed “implied” finding.  See Hooks v. State 860 SW.2d 110, 112 (Tex.
Gim. App.1993). The Court soedficdly noted that an “implied” finding is not an “express’
findng as is required by daute, and tha the Legidaures requirement for an “express’



findng was “meat to save dl of us from snking ever degper into the quagmire of whether
dffeing indicmentiverdict/fact dtuations amounted to ‘implied findngs or not” See Poalk,
693 SW.2d at 396.

Snce gopdlat was tried by a jury, the trid court had no authority to meke a deadly
wegpon dfimdive findng See Eaderling v. Sate 710 SW.2d 569, 581 (Tex. Crim
App.1986). Since Palk, it has been vary wdl sdtled that in a jury td, a trid oourt is
authorized to enter a deadly wegpon dfirmative finding in three Studions where the jury
hes 1) found quilt as dleged in the inddment and the deadly wegpon has been specificaly
plead as such uang "deady wegpon® nomendaure in the indiccment; 2) found quilt as
dleged in the inddmet but, though not specificdly pleed as a deadly wegpon, the wegpon
plead is pa s= a deadly wegoon;, or 3) afirmativdy ansvered a specid issue on deadly
wegpon use. See Polk v. State, 693 SW.2d a 396; see also Davis v. State, 897 SW.2d 791,
793-94 (Tex. Crim. App. 1995)

Here, there was no deadly wegpon specid issue induded in ether the guilt/innocence
or punsmat jury charges. Also, as noted above, the jury found agppdlant guilty of the
offense of fdony murder, yet the verdict made no reference to a deadly weapon nor did it
refer back to the indidmet. Thus none of the three Polk methods autharizing a trid court
to enter adeadly wegpon finding have been met. See Davis, 897 SW.2d a 794.

Eaderling invoved a deadly wegpon findng in a gStudion in which the jury had
found quilt of a lessr-induded offense and the jury charges gpplication paragraph for the
lesser offense of which that defendant was convicted included language that he acted with
intent to kill by shooting with a fiream, to wit, a gun. Nevethdess this court ordered the
deady wegpon finding dricken and reformed the judgment by ddeting such improper
findng because none of the three Polk methods had been met. See Eadterling, 710 SW.2d
a 581-82. Further, in Ex parte Flannery, 736 SW.2d 652 (Tex. Crim. App.1987), which
dso invdvad a jury findng qult of a lessr-induded offense, the court noted that none of
the tests st out in Polk had been me because no dfirmative finding was made by way of the



jury verdict refaring back to the indictment nor was a deadly wegpon specid issue submitted
to the juy. See id. @ 652. There in Suite of the indiccment and jury charge goplication
paragrgph induding shooting with a dhatgun languege, Flannery conduded tha the trid
court ered in induding a deady wegpon finding in the judgment. Seeid. at 653.

Thus, in Flannery, the Court redffirmed its rgection of ay “implied’ dfirmative
findng and made it quite dear that the requigte “express’ deadly wegpon finding must be
mede by one of the three Polk methods. Here none of the Polk methods were present;
therefore, the deady wegpon findng was impropaly entered. We sudan gopdlat’'s fird
point of error.  Acocordingly, guided by Eagterling, “we order the dfimaive findng stricken
from the judgment and reform the judgmat by ddeting the improper finding” 710 Sw.zd
at 582.

1.
Punishment Evidence

In his second point of aror, appelant argues the trid court erred by refusng to dlow
hm to presat evidence duing the punisdmat phase of trid of his ause as a child.
Appdlant inggs the trid court’s refusal harmed him, as evidenced by the jury’s sentence of
life imprisonment, the maximum sentence dlowed. We dissgree

Complaints regarding the admisson or exduson of evidence are subject to an abuse
of discretion dandard of review. See Erdman v. Sate 861 SW.2d 890, 893 (Tex. Crim.
App.1993); see also Araiza v. Sate, 929 SW.2d 552, 554 (Tex. App—San Antonio 1996,
pet. ref'd). A trid cout abuses its discretion only when it goplies an erroneous legd
gandard, or when no reasonable view of the record could support the trid court's condusion
under the correct law and the facts viewed in the light most favorable to its legd conduson.
See DuBose v. Sate 915 SW.2d 493, 497-98 (Tex. Crim. App.1996).

The admisshility of evidence a the punisymat dage of noncgpitd fdony offenses
is largdy a function of policy raher than rdevancy because there are no disrete factud
issues to be determined. See Murphy v. Sate, 777 SW.2d 44, 63 (Tex. Gim. App.1988)



(Plurdity opinion on State's motion for rehearing); see also Hunter v. State, 799 SW.2d 356,
359-60 (Tex. App—Houdon [14th Did.] 1990, no pet.). The Court of Crimind Appeds has
daed it is unfortunate thet “outdde of Artide 37.07, 8 3(a), [the legidaurg has given no
cdear guidance as to what conddeations should inffom the jury's punishment decison”  Id.
That section dlows the date and the defendant to introduce any evidence, subject to the
Rules of Evidence, as to aty matter the court deams rdevant to sentencing. See Tex. CobDE
CRIM. Proc. ANN. Art. 37.07, 8 3(a) (Vernon Supp. 2000).

In filing what was regarded as a “policy void,” the Court of Crimind Appeds has
sactioned the admishility of evidence a the punisment phase relating to “the
drcumdances of the offense itsdf or to the defendat himsdf before or a the tme of the
offense” See Siehl v. Sate 585 SW.2d 716, 718 (Tex. Gim. App.1979); see also Hunter,
799 Sw.2d 360. Here the trid court ruled the evidence of gopdlant's pad, induding his
work higory, his rdaionship with his handicgoped brother, and his abuse a the hands of his
faher, could come in “bt by bit” Theedter, gopdlant submitted testimony concerning his
past work higory and relaionship with his brother, but did not attempt to submit testimony
regading his dbuse. Snce gopdlat faled to offer it, the trid court never ruled on the
admisshility of the evidence. Inaction by the trid court on evidence tha was never offered
cannot be eror. Accordingly, we overrule gopdlant’s second point of error.

V.
Improper Argument

In his third and find point of error, gppdlant argues the trid court erred by refusng
to gat a midrid fdlowing the Stat€s improper jury argumet. During the Sat€'s dosng
agumat for the punishment phase, gppelant assarts tha the prosecutor made an improper
datement to thejury in the fallowing argument:

The Sae And | would tdl you this Tha Sergeent Swam can do it a lot better
than some guy from Forgary or Burglary and Theft.

Defense Excuseme. I'll object to that. That's outdde the record.
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Thetrid court sustained the objection and further ingtructed the jury to disregard.

In generd, to conditute proper argumentt, counsd’s dosng aguments mug fdl
within the arees of: (1) a summation of the evidence (2) a ressonable deduction from the
evidence (3) an answver to an agumat from oppodng counsd, or (4) a plea for law
enforcement. See Mdton v. Sate, 713 SW.2d 107, 114 (Tex. Gim. App. 1986). Here,
because the prosecutor’s argument is not reasonably rdaed to one of the enumerated aress,
it was improper. Therefore, the trid court correctly sudtained appdlant's objection and
indructed the jury to disegad. See Faulkner v. State 940 SW.2d 308, 312
(Tex.App—Fort Worth 1997, pet. ref’'d) (holding dmog any improper argument may be
cured by an ingruction to disregard).

Midrids should be graited only when an objectiondble evat is 0 emctiondly
inflammetory that curative indructions are not likdy to prevet the jury from beng unfarly
prgudiced agang the defendant. See Bauder v. State, 921 SW.2d 696, 698 (Tex. Crim.
App. 1996). Because curdive indructions ae presumed efficacious to withdraw from jury
condderation dmog awy evidence or agument which is objectiondble, trid conditions must
be edrame before a midrid is waranted. See id. Here because the trid judge properly
indructed the jury to disregard, and that indruction is presumed effective, a midrid was not
gopropriate.  Because the trid judge did not er, we overrule gppdlat’'s find point of eror.

Accordingly, we affirm thetria court's judgment as reformed.

John S. Anderson
Judice
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