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OPINION

This is an appeal from a summary judgment involving deed restrictions. Appellants, Rutherford
Investments Inc. and Jm Rutherford, individudly (Rutherford), appeal the trid court’ sgrant of gppellee’s,
Terramar BeachCommunity (Terramar), motionfor summary judgment. Thetrid court granted Terramar’s
summary judgment, permanently enjoining Rutherford from violating deed redtrictions in the future in
Terramar Beach subdivision. Terramar aso cross-gppeal s thetria court’ sdenid of reasonable attorney’s

fees. Weaffirmin part and reverse and remand in part.



Factual Background

Rutherford isareal estate developer who purchased twenty-seven of the fifty-four lotsin Section
6 in the Terramar Beach subdivison onGavestonldand for $1.8 million. Thelots Rutherford purchased
in Section 6 were subject to deed restrictions requiring, among other things, that al buildings be set back
ten feet from the property side lines and that no building shdl be erected until the Terramar Beach
Association Architectural Control Committee had approved the construction plans. It is uncontroverted
that Rutherford knew of these redtrictions and failed to follow them.

OnJanuary 10, 1998, two days prior to commencing congtruction, Rutherford attended agenerd
Terramar Association meeting and introduced himsdf and his plans for development to the association.
Although he did not have the required specifications, he told the group about hisplans, and a so told them
he was not required to follow the deed restrictions in his section because “it states in the deed redtriction
that 100% of the property ownerson that section right there can really do whatever they want to do. We
can voluntarily withdraw from the ceremony.” Based on these representations, the committee approved
Rutherford's plans for two homes (Lots 8 and 9) that violated the setback redtriction; however, the
committee did not approve the congtruction plans for a third home (Lot 7) that violated the restriction.
Rutherford' s constructionof thisthird home and hisproposed constructionof other homesinthe subdivision
form the basis of this suit.

.
Procedural History

OnJanuary 20, 1998, ten days after the association meseting, the Architectura Control Committee
chairman, Gordon Hopkins, told Sherman Eagleton, Rutherford sforeman, that the plansfor Lot 7 would
have to comply with the setback restriction. On February 5, 1998, the association’s legd counsdl wrote
to Rutherford, reminding him thet the lotswere dill subject to the setback requirements and that he needed
approva by the Architectura Control Committee before beginning congruction. Following these
encounters, Rutherford contacted his attorney and refused to hdt congtruction. Therefore, on February
18, 1998, Terramar filed suit in digtrict court seeking temporary and permanent injunctions to enforce the
deed redtrictions. Rutherford answered, counterclaiming based on wrongful injunction and asserting the



affirmative defenses of waiver, laches, estoppel, and fraud. Rutherford aso sought his own injunction
agang Terramar to “keep it from interfering in the congtruction of the remaining resdentid homes in the
development.”

Thedidtrict court granted Terramar’ s motionfor temporary injunction, findingit likely that Terramar
would preval inits suit for a permanent injunction. Terramar then moved for summary judgment asto dl
of itsdams againg Rutherford, Rutherford' s affirmative defenses, Rutherford’ s counterclam, and itsown
reasonable attorney’s fees. The triad court partly granted Terramar’s motion, permanently enjoining
Rutherfordfromfurther violations of the subdivison’ sdeed regtrictions, denying Rutherford’ scounterclaim,
and rgecting Rutherford' s afirmative defenses. The trid court, however, denied Terramar’s summary
judgment motion for recovery of atorney’sfees. Onapped, Rutherford chdlengesthe trid court’s grant

of Terramar’s summary judgment, and Terramar contests the tria court’ s denia of its attorney’ s fees.

[1.
Permanent I njunction Summary Judgment

A. Standardsof Review

The grant or refusa of a permanent or temporary injunction is ordinarily within the trid court's
sound discretion, and on gpped, review of thetria court's action is limited to the question of whether the
action condtituted a clear abuse of discretion. SeePriest v. Texas Animal Health Com'n, 780 S.W.2d
874, 875 (Tex. App. —Dadlas 1989, no writ). However, where the facts conclusvely show that a party
is violaing the subgtantive law, the trid court should enjoin the violation, and in such case, there is no

discretion to be exercised. Seeid. at 876.

The standard of review becomesmore complex whenthe permanent injunctionisissued by the tria
court’s grant of amoation for summary judgment. A trid court may render summary judgment only if the
pleadings, depositions, admissons, and affidavits show that thereis no genuine issue asto any materid fact
and that the moving party is entitled to judgment asamatter of lav. See Tex. R. Civ. P. 166a(c); see also
Nixon v. Mr. Property Management Co., 690 SW.2d 546, 548-49 (Tex.1985). Indecidingwhether
thereisadisputed materia fact issue precluding summary judgment, we indulge every reasonable inference
in favor of the non-movant and resolve any doubts in his favor. See O'Bryant v. Century 21 South
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Central Sates, Inc., 899 SW.2d 270, 271 (Tex. App. —Houston [14th Dist.] 1995, no writ). If the
movant's motion and summary judgment proof facidly establish hisright to judgment as amatter of law,
then the burden shifts to the non-movant to raise fact issues precluding summary judgment. See City of
Houston v. Clear Creek Basin Auth., 589 S.W.2d 671, 678 (Tex.1979). Moreover, if the non-movant
relies on an affirmative defense to defest summary judgment, he must present summary judgment proof
auffident to raiseafact issue asto eachdement of that defense. See Brownlee v. Brownlee, 665 S.W.2d
111, 112 (Tex.1984). With both standards of review inmind, weturnto the propriety of thetria court’s

issuance of the permanent injunction.
B. Permanent Injunction Elements

On apped, Rutherford complains the triad court erred in permanently enjoining his construction
because Terramar has not demonstrated hisviolations of the deed restrictions will causeirreparable injury.
Ordinarily, injunctive relief may only be granted upon a showing of (1) the existence of awrongful act; (2)
the existence of imminent harm; (3) the existence of irreparable injury; and (4) the absence of anadequate
remedy at law. SeePriest, 780 SW.2d at 875. However, when the basis of the suit is enforcement of
deed redtrictions, the dements differ dightly. In Munson v. Milton, the court held “amovant seeking a
temporary injunction to enforce aredtrictive covenant isnot required to show proof of irreparable injury.”
948 S.W.2d 813, 815 (Tex. App. —San Antonio 1997, pet. denied). Instead, themovant isonly required
to prove that the defendant intends to do an act that would breach the restrictive covenant. See id.
Although Munson involved atemporary rather thana permanent injunction, we believe the rule gpplied in
Munson aso applies here. See Tien Tao Ass n v. Kingsbridge Park Community Ass'n, Inc., 953
S.W.2d 525, 529-530 (Tex. App. —Houston[1st Dist] 1997, no pet.) (holding a party must substantialy
violate a deed redtriction before the tria court may issue a permanent injunction); see also Gigowski v.
Russdll, 718 S.W.2d 16, 21 (Tex. App. —Tyler 1986, writ ref’d n.r.e.) (ating Protestant Episcopal
Church Council v. McKinney, 339 S.W.2d 400, 403-04 (Tex. Civ. App. —Eastland 1960, writ ref’ d)
for proposition that a well-settled exception in restrictive covenant cases alows issuance of a permanent

injunction where adistinct or substantial breachis shown without regard to damages or irreparable injury).



The deed redtrictions for Section 6, at issue here, were duly recorded with the County Clerk of
GavestonCounty in1969. It is undisputed that Rutherford purchased the lots with full knowledge of the
setback and prior approval of building specifications deed redtrictions. Because he purchased the property
withknowledge of the recorded deed redtrictions and then promptly violated the restrictions, the additiona
burden should not be upon Terramar to demonstrateirreparable injury. Thus, Rutherford' s contention that
Terramar has not demongtrated irreparable injury has no effect on our analysis. See Tien Tao, 953
S.W.2d at 529-30; see also Munson, 948 SW.2d at 816.

C. Application of Law to Facts

The trid court’s issuance of a permanent injunction was proper. Fird, Terramar’'s summary
judgment proof demonstrates Rutherford substantialy breached the setback and prior approval of building
specifications deed redtrictions. Rutherford admitted he never received approva for the setback violations
for Lot 7. Further, the record clearly demonstrates the home Rutherford built on Lot 7 has side setback
lines seven and one-haf feet from the edges of the lot, thereby violating the tenfoot setback restrictionby
two and one-hdf feet. The record also demondtrates that when asked to stop construction on Lot 7
because of deed redtriction violations, Rutherford did not stop. Instead, he contacted his attorney and
sought his own injunction to enjoin Terramar from impeding his congtruction in the future. Moreover,
Terramar submitted evidence that demonstrates Rutherford's activities were considered substantial
breaches of the deed redirictions by homeowners and board members. See Tien Tao, 953 S.W.2d at 531
(notingassociation’ sperceptionof the violationas* substantid” congtituted evidence of substantia breach).

Second, abalance of the equitiesdemonstrates that those favoring Terramar gnificantly outweigh
any equities favoring Rutherford. See Beere v. Duren, 985 SW.2d 243, 247 (Tex. App. —Beaumont
1999, pet. denied) (citingrulefromCowling v. Colligan, 312 SW.2d 943, 945-46 (Tex. 1958) regarding
the necessity of balancing the equities when enforcing restrictive covenants). As discussed, Rutherford
purchased the property withknowledge of the redtrictions. At the meeting, he represented he did not have
to follow the deed regtrictions. Findly, when informed his property was subject to the deed restrictions,
he refused to hat congtruction and sought an injunction to keep Terramar at bay. By contrast, Terramar
consulted itslega counsdl following the meeting and repeatedly informed Rutherford he needed to comply



with the existing deed redtrictions.  Further, when it became apparent Rutherford would not willingly
comply, Terramar indtituted legd actionto force him into compliance with the deed restrictions. Thus, the
equities of enforcing the deed retrictions favor Terramar.

Based on this evidence, Terramar conclusvely proved its entitlement to summary judgment as a
meatter of law. Therefore, the trid court did not abuse its discretion by permanently enjoining Rutherford
from violating the Terramar Beach deed redtrictions.

V.
Affirmative Defenses

On apped, Rutherford dso chdlengesthetrid court’ s grant of Terramar’s motion for summary
judgment based on his affirmative defenses.  Rutherford inssts there are fact issues to be resolved
concerning three of his asserted defenses. waiver, estoppel, and laches! Because Terramar moved for a
Rule 1664a(i) no-evidence summary judgment asto Rutherford's afirmaive defenses, we will review the
trid court’sgrant as we would a directed verdict. See Moore v. Kmart Corp., 981 SW.2d 266, 269
(Tex. App .—San Antonio 1998, pet. denied); see also Judge David Hittner and Lynne Liberato,
No-Evidence Summary Judgments Under the New Rule, in STATE BAR OF TEXAS PROF. DEV.
PROGRAM, 20 ADVANCED CIVIL TRIAL D, D-5(1997). Thetrid court may not grant a no-evidence
summary judgment if the respondent brings forth more than a scintilla of probative evidence to raise a
genuine issue of materid fact. See TEX. R. CIV. P. 166&(i); see also Merrdll Dow Pharm., Inc. v.
Havner, 953 SW.2d 706, 711 (Tex. 1997). Lessthan astintilla of evidence exists when the evidence
is so weak as to do no more than create a mere surmise or suspicion of a fact. See Kindred v.
Con/Chem, Inc., 650 SW.2d 61, 63 (Tex.1983). The reevant inquiry is whether the non-movants
asserting an affirmative defense have raised a fact issue upon each dement of that defense by evidence
whichwould be admissble upon the trid of the case. See Finkelstein v. Southampton Civic Club, 675

1 Rutherford also raised the affirmative defense of fraud at trial. However because he has not

challenged the summary judgment’s denial of that clam on appeal, we do not reach the issue of whether he
brought forth more than a scintilla of evidence on each element of fraud so as to defeat Terramar's no
evidence summary judgment on Rutherford’s affirmative defenses.
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SWw.2d 271, 278 (Tex. App. —Houston [1¢t Dist.] 1984, writ ref’d n.r.e). Wewill begin our analyss

with the affirmative defense of waiver.
A. Waiver

Waiver isthe voluntary rdinquishment of a known right. See Finkelstein, 675 SW.2d at 278.
To establish waiver in a deed redrictions case, the nonconforming user must prove that violations then
exiding are so great asto lead the mind of the “average man” to reasonably conclude that the restriction
in question has beenabandoned and itsenforcement waived. See New Jerusalem Baptist Church, Inc.
v. City of Houston, 598 S.W.2d 666, 669 (Tex. Civ. App.—Houston [14th Dist.] 1980, writ ref’d.
n.r.e.). Among thefactorsto be consdered by the "average man" are the number, nature, and severity of
the then existing violations, any prior acts of enforcement of the restriction, and whether it is dill possible
to redize to asubgtantia degree the benefits intended through the covenant. Seeid.

Firg, Rutherford argues that Terramar waived its setback deed restriction asto Lot 7 when it
approved hisfivefoot setbacksonLots8 and 9. Based on hisassertions, our inquiry iswhether an average
person could reasonably conclude that based onthe prior approvals, Terramar had abandoned its setback
and approval redtrictions. However, Rutherford admitted that although Terramar gpproved Lots8 and 9,
he knew Terramar did not approve the Lot 7 setback violation. In fact, Rutherford admitted he did not
submit the required specifications in order to obtain approval for Lot 7. Further, within ten days of the
association meding, Rutherford was on notice that Terramar would not alow his violaion of ether the
approval or setback restrictions asto Lot 7.

2 Arguably, Rutherford was on notice seven days after the meeting that the approval restriction was
still in force because his foreman, Sherman Eagleton, signed and returned the “Important Notice to All
Terramar Property Owners and Builders Requirements to Build.” This document was submitted with the
application fee to the Association. The Notice states. (1) that two complete plans with specifications “shall”
be furnished to the Architectural Control Committeg; (2) that the plans are subject to approva by the
Committee; (3) that violation of these requirements “shall be sufficient cause for legal process against owner,
builder, and contractor;” (4) that plan approval is required fifteen days prior to start of construction, and (5)
that the Architectura Chairman “shdl have the owner to hdt construction if requirements are not met.”
Rutherford admitted Eagleton, as his agent, had authority to sign this agreement and bind him.
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Second, Rutherford claims Terramar waived its setback restriction because four other homesin
Section 6 of the subdivision violate the deed restrictions.® However, the deed restrictions in question
contain aseverability clause, gating “[t]he invaidity, violation, abandonment or waiver of any one or more
of or any part of the Redrictions shdl in no wise affect or impair the remaining Redtrictions or partstherof
which dhdl reman infull force and effect.” Therefore, we will not consder the dleged waiver of deed
restrictions other than side setback violations in our analysis of the setback redtriction. See Tanglewood
HomesAss nv. Henke, 728 SW.2d 39, 41-42 (Tex. App. —Houston[1st Digt.] 1987, writ ref’d n.r.e.).
Thus, the only support for Rutherford’ s waiver argument is the evidence of one other setback violaion in
Section 6.

In Tanglewood, the court was faced with five violations of a certain deed restriction which the
appelless, inviolationof that redtriction, arguedwasabandoned. The court adverted tothiscourt’ sanalysis
of the issue of waiver of deed redtrictionsin New Jerusalem Baptist Church, 598 SW.2d at 669. This
court inNew Jerusalem stated that to establishthe affirmetive defense of waiver inadeed restriction case,
the non-conforming user mugt prove that the violations thenexiding are so greet as to lead the average man
to conclude the restriction in question had been abandoned and itsenforcement waived. Seeid. Among
the factors to be consdered by the average man are the number, nature, and severity of the then existing
violations, any prior acts of enforcement, and whether it is dill possble to redize the bendfits intended
through the covenant. Seeiid.

In New Jerusalem this court hed that four non-conforming uses within the subdivison did not
condtitute abandonment of the restrictions. Seeid. Smilarly, in Tanglewood, the court held thet five
violaions of the main residence redtriction were insufficient in number, nature and severity to conditute a
walver of the redrictive covenant’s benefits. See Tanglewood, 728 SW.2d a 44. Here, because
Rutherford points to only one violation of the side setback restriction, we hold that one violation is not so
great as to lead the mind of the average man to reasonably conclude that the restriction in question had
been abandoned and its enforcement waived. See New Jerusalem, 598 S.W.2d at 6609.

3 In support of his waiver argument, Rutherford submitted the affidavit of David Watson. Watson
noted numerous deed restriction violationsin Sections 3, 4, 6, and the Marina, but only one setback violation
in Section 6.



B. Estoppe
Estoppd has been defined asfollows:.

the effect of the voluntary conduct of a party whereby he is absolutely precluded, both at
law and in equity, from asserting rightswhichmight perhaps have otherwise existed, either
of property, of contract, or of remedy, as againgt another person, who has in good faith
relied upon such conduct, and has beenled thereby to change his position for the worse,
and who on his part acquires some corresponding right, either of property, of contract, or

of remedy.
Finkelstein, 675 SW.2d a 278. Esoppd does not goply in this case primarily because

Rutherford presented no evidence that he changed his position regarding the setback violationson Lot 7

based on Terramar’ s conduct.

At the meting, Rutherford announced he intended to begin constructionon Lot 7 intwo days. His
plans demondtrated a violationof the setback restrictionat thetime of the meeting and at dl timesthereafter.
Thus, Rutherford cannot demongtrate he changed position in reliance on Terramar’s actions when his
position, the violation of the setback redtrictions, never changed. Having failed to present more than a
scintilla of probative evidence asto each dement of estoppel, Rutherford may not rely on this affirmative
defense. We now address Rutherford’ s final defense, laches.

C. Laches

Laches, like waiver and estoppd, is an affirmative defense,* which Rutherford had the burden to
prove. See Caldwell v. Barnes, 975 S.W.2d 535, 538 (Tex.1998); see also City of Houstonv. Muse,
788 S.\W.2d 419, 422 (Tex. App. —Houston[1<t Dist.] 1990, no writ). The two dementsof lachesare:
(1) anunreasonable delay inassarting alegd or equitable right; and (2) agood faith change of position by
Rutherford to his detriment inrdianceuponthedday. See Muse, 788 SW.2d at 422. When aparty takes
no steps to enforce its known rights until the other party has, in good faith, so changed its position that it
cannot be restored to its former state, the delay becomes inequitable and may estop the assertion of the
right. Seeid., see also Culver v. Pickens, 142 Tex. 87, 91, 176 SW.2d 167, 170-71 (1943). Asa
generd rule, lachesdoes not bar a plaintiff's suit before the Satute of limitations has run unlessestoppel or

4 SeTEX.R. CIV. P. 94.



“extreordinary circumstances’ are present. See Green v. Parrack, 974 SW.2d 200, 204 (Tex. App.
—SanAntonio 1998, no pet.). Moreover, laches does not apply where the defendant has acted in open
and known hodlility to a plaintiff’s rights and has not been mided by the plaintiff’ sgpparent acquiescence.
See Muse, 788 SW.2d at 423.

Here, there are no extraordinary circumstances, and as previoudy discussed, no estoppel is
present. Rutherford began congtruction on Lot 7, without the requisite approval, on January 12, 1998.
Terramar’s legd counsdl wrote him a letter discussng his compliance with the setback restriction on
February 5, 1998. When Rutherford refused to halt constructionor comply withthe restriction, Terramar
filed suit onFebruary 18, 1998. Therefore, Terramar did not unreasonably delay in asserting itslegd right
to enforce the restrictions. Thus, Rutherford has not met his burden of bringing forth more than a scintilla
of probative evidence asto both ementsoflaches. Because Rutherford failed to adequately support each
dement of his afirmative defenses, the tria court correctly granted Terramar’ s no-evidence summary
judgment. Accordingly, we affirm that portion of the trid court’s judgmen.

V.
Attorney’s Fees

Findly, Terramar cross-gppedsthetrid court’ s denid of attorney’sfees. Terramar gppedsthis
portion of the trid court’s order asserting that reasonable attorney’ s fees are mandated by the property
code for the prevailing party in an action to enforce deed redtrictions. See TEX. PROP. CODE ANN. §
5.006(a) (Vernon1984); scealso Beere, 985 S.W.2d at 249. WeagreewithTerramar, inasmuchasthe
issue of whether attorney’ s fees are authorized in a particular caseis a question of law to be determined
by the court. Seeid. However, the determination of the amount to be awarded as reasonable attorney’s
fees isaquestion of fact to be determined by thetrier of fact. Seeid. Here, the trid court should have
awarded reasonable attorney’ s fees. Therefore, the trid court erred by refusing to award attorney’ s fees
to Terramar, the prevailing party. However, theaward, if any, must be supported by competent evidence.
Seeid. Although Terramar claims atorney’ s feesin the amount of $25,000 at the trid level, $10,000 at
the intermediate appdllate level, and $7,500 if the case is gppealed to the Texas Supreme Court, section
5.006 only authorizesthe award of reasonable attorney’sfees. That statute dso providesthe trial court

10



with four factors to consider in its determination of reasonable attorney’s fees® Terramar submitted
evidence of dl factors for the court to consider except evidence relating to the time and labor factors.
Because the amount of fees is a fact question, we remand this case to the tria court to award Terramar
reasonable attorney’s fees, based on the factors outlined in section 5.006(b) of the Property Code.

Accordingly, we sustain Terramar’ s cross-point on gppedl.

VI.

Conclusion

We dfirmthe trid court’s judgment permanently enjoining Rutherford from violating Terramar
Beach's deed redtrictionsin the future. We likewise affirmthe trial court’ sgrant of Terramar’s motion for
a no-evidence summary judgment asto Rutherford’ saffirmetive defenses of waiver, estoppd, and laches.
However, we reverse the trid court’s denid of atorney fees for Terramar, the prevailing party inthis suit
to enforce deed redirictions, and remand this case to the tria court for further proceedings consistent with
this opinion.

1) John S. Anderson
Judtice
Judgment rendered and Opinion filed August 3, 2000.
Pand condists of Justices Anderson, Frost and Evans.
Publish— TEX. R. APP. P. 47.3(b).

5 “To determine reasonable attorney’s fees, the court shall consider:

(2) the time and labor required;
(2) the novelty and difficulty of the questions;
(3) the expertise, reputation, and ability of the attorney; and
(4) any other factor.”
TEX. PROP. CODE ANN. § 5.006(b) (Vernon 1984).
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