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OPINION

Appdlantsin this case, dl plaintiffs below, are Sue Spera, James Surowka, Joan Tully, William
Tully, Matthew Uto, Harry White, Richard Wood, Nelson Eppert, Helen Groves, Erwin Irmscher, James
Kely, AnnKaeily, Joseph Langley, and Richard Shore (collectively, the “ Spera Plaintiffs’ or “ Appellants’).
Appdlees, dl defendants below, areindividud attorneys George M. Fleming, Mark Hovenkamp, John L.
Grayson, and the law firm which bears their names, Heming, Hovenkamp & Grayson, P.C. (collectively,
“FH& G’ or “Appdless’). In thetria court, the Spera Plaintiffs complained that FH& G breached its
fiduciary duty and otherwisecommittedlega mal practiceby seekingexcessve attorneys feesand by faling
to timely disclose a conflict of interest between the firm and its dients. In nine pointsof error, Appdlants



argue that the trid court erred in granting FH& G’s motion for summary judgment. For the reasons set out

below, we affirm, in part, and reverse and remand, in part.
Background

This case gems fromthe tide of polybutylene pipe litigation whichflooded the nation’ s courtrooms
during the last decade. Although thousands of polybutylene cases werefiled in Texas, these cases were
not certified as a class action. Instead, each was prosecuted on an individual basis. For ease of
adminigration, the judge presiding over the 334th Judicia Digtrict Court was appointed to coordinate al
pretrid matters in the multitude of polybutylene cases pending in Harris County.

In individud lawsuits filed in Harris County againgt the manufacturers of polybutylene, FH& G
represented the Spera Plaintiffs and over thirty thousand other partieswho had suffered property damage
as a reault of plumbing syssems made from defective polybutylene pipes. In so doing, FH& G executed
contingency fee agreements with each of its dlients, induding the Speras. Under the terms of these
agreements, each polybutylene plaintiff agreed that FH& G was entitled to an award of attorneys feesin
the amount of 40% of dl sums recovered by judgment or settlement and up to 45% of the sums recovered
in the event of an gpped.

In December of 1995, an aggregate settlement was reached with two of the polybutylene
manufacturers. The settlement cdled for cash payments totaling $170 million, as well as provisons for
replacing the plumbingineach plantiffs property. Significantly, in March of 1996, after the settlement was
findized, the 334th Didrict Court, sua sponte, ordered a seriesof “farnesshearings’ to determine whether
the attorneys feesand expenses proposed by FH& G under the contingent fee contracts were reasonable.
Those hearings were completed in October of 1996. During the hearings, the court heard evidence from
FH& G that polybutylene litigation was its dominant activity for nine years, involving the work of eght
attorneys, five legd ass stants, anumber of contract atorneys, investigators, law clerks, and other support
personnd. FH& G presented additiond evidencethat, during the course of the polybutylene litigation, the
law firmconducted more than 8,000 depositions and inspected over 30,000 property units. The court aso
heard evidence that contingency fee percentagesfor complex, masstort litigationtypicaly range from10%
to 50%, depending upon the circumstances of each case. Thisevidenceincduded the fact that the lawyers



representing a nationwide polybutylene class action, which the FH& G clients had not joined, received
attorneys fees of only around 9% of the totd settlement fund.

On November 18, 1996, the 334th Didtrict Court entered an order reducing the amount of
dlowable attorneys fees by more than haf of the amount provided for by the contingency fee contracts.
Based on this order, the fees were reduced from 40% of the whole settlement value, to 20% of the cash
settlement amount. Under the contingency fee contracts, FH& G would have received gpproximately $37
million in atorneys fees. Theamount of attorneys feesthat the court approved in place of the contractua
amount was just over $33 million. The court further declined to award the $20 million in rembursements

sought by FH& G, awarding only $10 million in out-of-pocket expenses.

FH& G immediately appealed the court’s order regarding the attorneys fees, and that case was
assigned to the First Court of Appeals.! InaDecember 1996 newdetter distributed to its polybutylene
dients, FH& G informed the clients of its intent to apped the 334th Didtrict Court’s decison. FH& G also
acknowledged, for the first time, that the attorneys’ fees issue raised by the court —morethaneight months
earlier in March of 1996 — posed a* conflict of interest” between the law firm and the clients. In July of
1997, FH& G sent additional written correspondence to its polybutylene clients offering to stle the
attorneys fee dispute. From July of 1997, through September of 1998, over 20,000 of the polybutylene
clients represented by FH& G resolved their claims over the disputed attorneys fees. However, none of
the Spera Plaintiffs entered into a settlement with FH& G over the disputed attorneys fees. Rather, the
SperaPantiffscomplanedthat, by seeking to enforce the contingent fee contracts aswritten, and by falling
to disclose the conflict of interest betweenthe law firmand its clients prior to December of 1996, FH& G
negligently breached its fiduciary duty.

Procedural History and | ssues Presented

1 That apped, docketed as William and Lisa Adkins et al. v. Hoechst Celanese Corporation

et al., No. 01-96-01528-CV, is a consolidation of sixteen appeals from lawsuits filed in eleven Texas counties.
Each of those appeds turns on the correctness of the November 18, 1996 order entered by the 334th District
Court, which was adopted in other counties as part of the final judgment in those cases. We note that, on
March 30, 2000, the First Court of Appeds reversed the 334th District Court’s order. See In re
Polybutylene Plumbing Litigation, No. 01-96-01528-CV, 2000 WL 330275 (Tex. App.—Houston [1st Dist]
March 30, 2000, pet. filed).



InFebruary of 1998, the Spera Plantiffs filed alawsuit agang FH& G in the 61st Judicid Didtrict
Court for Harris County, Texas, dleging that, by seeking the full amount of attorneys fees without
disclosing the conflict of interest, the defendants “whally failed and neglected to properly represent and
protect” the polybutylene plaintiffs interests.? In that regard, the Spera Plaintiffs lodged claims for “fraud,
misrepresentation, conflict of interest, breach of fiduciary duty, neglect, negligence, gross negligence,
negligence per se, and legd mapractice” The Spera Fantiffs complained, in particular, that FH&G's
“overreaching” conduct condtituted an abuse of “the trust and confidence reposed in them” whichroseto
the leve of afiduciary breach, and so they sought forfeitureof al or part of the attorneys feesaready paid.

In September of 1998, FH& G filed a motion for summary judgment arguing that the Spera
Hantiffs daims faled as a matter of law for the following reasons: (1) the clams were barred by the
doctrine of collateral estoppel because the 334th Digtrict Court had already considered the propriety of
the attorneys feeaward during the 1996 fairness hearings, (2) the damswere an*impermissble collaterd
attack” on the November 18, 1996 order entered by the 334th Digtrict Court because the Spera Plaintiffs
did not appeal that order; (3) the clamswere barred by the doctrine of judicia estoppe because of aprior
satement made by the Spera Plantiffs during the course of the lawsit; (4) the damswere barred because
20,000 of the proposed plantiffsinthe suit had dready released their caims semming fromthe attorneys
feeissue by agreaing to settle that dispute; (5) the clamsregarding FH& G’ s effortsto settle the attorneys
fee dispute were barred as an “impermissible attack” on the 334th District Court’s November 18, 1996
order; (6)that FH& G’ sconduct inoffering to settle the attorneys’ fee dispute could not support the Spera
Plaintiffs claims because the court had aready found the settlement “acoeptable’; (7) that, because the
polybutylene plaintiffs recaived dl of the damages sought during the litigetion with the manufacturers, the
Spera Rantiffs had not been damaged and therefore could not prevail on thelir clams againgt FH& G; and
(8) that, because dl disputed fundswere transferred into an escrow account, the Spera Plaintiffs could not
prove they had been damaged by the attorneys fee debacle.

2 Initially, Appellants sought to certify their suit against FH& G as a class action of “dl persons

entitled to an interest in escrowed attorneys fees who were represented by Defendants in claims resulting
from polybutylene pipe failures.” On August 31, 1999, following an interlocutory appeal, this Court affirmed
the trial judge's order denying class certification. See Spera v. Fleming, Hovenkamp & Grayson, P.C.,
4 S\W.3d 805 (Tex. App.—Houston [14th Dist.] 1999, no pet.).
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InOctober of 1998, the judge of the 61st Digtrict Court entered a summary judgment in FH&G's
favor without specifying the groundsfor thet ruling. Thisgpped followed. Inther first eight points of error,
Appelants challenge each of the grounds recited in FH& G’s motion, arguing that none of themsupport a
summary judgment. Appelants ninth point of error aleges that the judge of the 61t Digtrict Court erred
generdly by entering summary judgment inFH& G’ s favor under the rule set out inMalooly Brothers, Inc.
v. Napier, 461 SW.2d 119 (Tex. 1970) (noting that a point of error which states generally that the trid
court erred by granting summary judgment “is sufficient to preserve error and to dlow argument as to all
possible grounds upon which summary judgment should have been denied”).

Standard of Review: Summary Judgment

Here, FH& G fileditsmotionfor summary judgment under Rule 166a(c) of the Texas Rulesof Civil
Procedure. The standard for reviewing mations filed under this rule “is whether the successful movant at
thetrid leve carried its burden of showing that thereisno genuine issue of materid fact and that judgment
should be granted asamatter of law.” KPMG Peat Marwick v. Harrison County Housing Fin. Corp.,
988 S.W.2d 746, 748 (Tex. 1999) (cting Lear Segler, Inc. v. Perez, 819 SW.2d 470, 471 (Tex.
1991); Nixon v. Mr. Property Management Co., 690 SW.2d 546, 548 (Tex.1985)). Under that
standard, we must take as true dl evidence favorable to the nonmovant and must make dl reasonable
inferencesinthe nonmovant' sfavor aswel. SeeKPMG Peat Marwick, 988 S.W.2d at 748; Nixon, 690
S.W.2d at 548-49. Whenamoation for summary judgment isbased on theinsufficiency of thenonmovant's
pleadings, we likewise assume thet dl dlegations and facts in the pleadings are true and resolve any
reasonable doubt in the nonmovant’s favor. See Carriero v. Wiley, 976 S.\W.2d 829, 831 (Tex.
App.—Houston [1st Dist.] 1998, pet. denied) (citing American Tobacco Co. v. Grinnell, 951 SW.2d
420, 434 (Tex. 1997); Natividad v. Alexsis, Inc., 875 S.W.2d 695, 699 (Tex. 1994)).

To preval onsummary judgment, adefendant, as the movant, must establish as a matter of law al
the dements of an affirmative defense or show thet at least one dement of the plaintiff’s cause of actionhas
been established condusvely againg the plantiff. See Robles v. Consolidated Graphics, Inc., 965
S.W.2d 552, 556 (Tex. App.—Houston[14th Dist.] 1997, pet. denied) (citing Montgomery v. Kennedy,
669 S.W.2d 309, 310-11 (Tex. 1984)). If areviewing court finds that the movant has not met itsburden,



it must reverse and remand the case for further proceedings. See id. (dting Gibbs v. General Motors
Corp., 450 SW.2d 827, 828-29 (Tex. 1970)). Where, as here, the trial court does not specify the
groundsfor itsgranting of amovant’ smotionfor summary judgment, areversal iswarranted if the appd lant
shows that it was error to base its judgment on any of the grounds asserted in the motion. See Star -
Telegram, Inc. v. Doe, 915 SW.2d 471, 473 (Tex. 1995); Sate FarmFire & Cas. Co. v. SS, 858
S.W.2d 374, 380 (Tex.1993).

Collateral Estoppé

In its motion for summary judgment, FH& G argued that the Spera Plaintiffs claims were barred
by the doctrine of collaterd estoppel because the attorneys feeissue was previoudy litigaied at the fairness
hearings before the 334th Didtrict Court. In their first point of error, the Spera Plaintiffs contend that the
doctrine of collaterd estoppd does not gpply in this ingtance.

The doctrine of collatera estoppd is used to prevent a party from rdlitigating an issue that it
“previoudy litigated and log.” Quinney Elec., Inc. v. Kondos Entertainment, Inc., 988 SW.2d 212,
213 (Tex. 1999) (dtingParklane Hosiery Co. v. Shore, 439 U.S. 322, 329 (1979); Johnson & Higgins
of Texas, Inc. v. Kenneco Energy, Inc., 962 S\W.2d 507, 519 (Tex. 1998)). To invoke collateral
estoppe successfully, a party mugt establish the following eements: (1) the facts sought to be litigated in
the second action were fuly and farly litigated in the first action; (2) those facts were essentia to the
judgment in the firgt action; and (3) the parties were cast as adversaries in thefirgt action. See Mann v.
Old Republic Nat’| Title Ins. Co., 975 SW.2d 347, 350 (Tex. App.—Houston [14th Dist.] 1998, no
pet.) (ating Sysco Food Servs., Inc. v. Trapnell, 890 S.W.2d 796, 801 (Tex. 1994); Eagle Properties,
Ltd. v. Scharbauer, 807 SW.2d 714, 721 (Tex. 1990)). The Spera Plantiffs indst that collaterd
estoppel does not apply because FH& G cannot establish any of these dements. Whether collatera
estoppel appliesisaquestionof law for the court to decide. See Dominguesv. City of San Antonio, 985
S\W.2d 505, 507 (Tex. App.—San Antonio 1998, pet. denied) (citing United States v. Brackett, 113
F.3d 1396, 1398 (5th Cir.), cert. denied, 522 U.S. 934 (1997); Hill v. Heritage Resources, Inc., 964
S.\W.2d 89, 138 (Tex. App.—E! Paso 1997, pet. denied)).



A reading of the “Find Order” entered by the 334th Didtrict Court on November 18, 1996, shows
that it was intended to “resolve the issue of atorney[s] fees and expenses.” The order observesthat the
sdtlement entailed $170 million in cash to be digtributed among claimants representing approximately
67,000 property units and, in addition, for replacing the polybutylene plumbing found in 60,000 of those
units. The order notes further that FH& G made the following proposal for digtributing attorneys feesand
expenses under the existing contingent fee contracts.

FH& G presented to the court a proposed formulawherein that law firm would recaive in

addition to the $20 million dollars in expenses referred to above, atorney[S] feesin the

amount of $38.8 million dollars. The attorney[s ] feefigurewas arrived at by taking 40%

of the cash portion of the settlement and adding it to 40% of the vaue of replumbs

estimated at an agreed upon figure of $72 million dollars, or $1,200 dollars a unit for

60,000 units. Thusthe totd fees and expenses estimate set for by FH& G was $108.8

million dollars or 64% of the tota cash fund available.

The court found that, under the “unique circumstances’ present in the polybutylene “mass tort” litigation,
suchanaward of atorneys feesand expenses“would be excessve and contrarytotheinterests of justice.”

Accordingly, the court reduced the amount of attorneys' feesto gpproximatdly $33 millionand the amount
of compensation for expensesto just over $10 million.

We hold that, under these facts, the doctrine of collateral estoppel does not gpply. Thesoleissue
before the 334th Didrict Court was whether enforcement of the 40% contingent fee agreements was
reasonable as a matter of public policy. Incontrast, theissue beforethe 61t Didrict Court in this lawsuit
by the Spera Rantiffs is whether FH& G breached its fiduciary duty or engaged in any other wrongful
conduct by falling to timely disclose a conflict of interest to the clients. Because the issues presented are
separate from those addressed by the trid court during the fairness hearings, the Spera Flaintiffs dams
arenot barred by collateral estoppel. See Querner v. Rindfuss, 966 S.W.2d 661, 668 (Tex. App.—San
Antonio 1998, pet. denied) (holding that a court’s previous gpprova of the reasonableness of attorneys
fees does not bar later litigation of claims concerning the attorneys' aleged wrongful conduct and breach
of thefiduciary duty). Accordingly, the Spera Plaintiffs first issue on goped is sustained.

Collateral Attack



FH& G dso argued that it was entitled to a summary judgment because, by falling to apped the
334th Digtrict Court’s November 18, 1996 order apportioning attorneys fees and expenses, the Spera
Faintiffs damswerean “impermissble collatera attack” on the court’sfina order. Intheir second point
of error, the Spera Plaintiffs contend that the trid court erred in granting summeary judgment on this bass

“A collaterd attack isan attempt to avoid the effect of ajudgment inaproceeding brought for some
other purpose.” Gus M. Hodges, Collateral Attacks on Judgments, 41 TEX. L. REV. 163, 163-64
(1962). A collatera attack is impermissble if it isingdituted to interpret a prior judgment entered by the
same court or another court of coordinate jurisdiction. See, e.g., Martin v. Dosohs I, Ltd., 2 SW.3d
350, 352 (Tex. App.—San Antonio 1999, pet. denied) (holding thet, in Texas, alitigant may not use a
declaratory judgment suit to interpret a judgment of the same or another court). Inthis case, the Spera
Fantiffs complain that FH& G engaged in overreaching conduct by appealing the 334th Didrict Court’s
order inan effort to secure excessve attorneys  feesand that FH& G breached itsduty to disclose a conflict
of interest. In that respect, the Spera Plaintiffs do not seek to set aside the November 1996 order on
attorneys fees. It followsthat the SperaPaintiffs clamsarenot acollatera attack on that judgment. See,
e.g., Sate v. Durham, 860 SW.2d 63, 67 (Tex. 1993) (finding that, where a plaintiff is not seeking to
set aside ajudgment, but instead attacks conduct extringc to the judgment, the daim is not a collatera
attack on that judgment). The Spera Plaintiffs second point of error is therefore sustained.

Judicial Estoppée

Inits motion for summary judgment, FH& G argued that astatement purportedly made during the
course of the lawsuit barred the Spera Plaintiffs claims under the doctrine of judicid estoppel. The Spera
Paintiffs argue, in ther third point of error, that the doctrine of judicid estoppel does not apply here.

Thedoctrineof judicid estoppel “ barsa party, who has successfully maintained apositioninaprior
judicid proceeding, fromlater adopting aninconsgstent position, unlesshecanshowthe prior satement was
made inadvertently due to mistake, fraud, or duress.” Vinson & Elkinsv. Moran, 946 S.W.2d 381, 396
(Tex. App.—Houston [14th Dist.] 1997, writ dism’d by agr.) (citing Owen v. Knop, 853 S.W.2d 638,
641 (Tex. App.—Corpus Chrigti 1993, writ denied)). The doctrine was first adopted “based upon the
public policy of upholding the sanctity of the oath, and to eiminate the prgudice that would result to the



adminigration of judticeif alitigant were alowed to swear one way one time and a different way another
time” 1d. (ating Lesser v. Allums, 918 S.\W.2d 81, 85 (Tex. App.—Beaumont 1996, no writ); Miles
v. Plumbing Servs. of Houston, Inc., 668 SW.2d 509, 512 (Tex. App.—Houston [14th Dist.] 1984,
writ ref’dn.r.e.)); seealsoLongv. Knox, 155 Tex. 581, 291 S.W.2d 292 (1956) (adopting the doctrine
of judicid estoppd in Texasfor thefirs time). Thus, “[t]hedoctrine of judicia estoppd gppliesif dl of the
falowing dementsare present: (1) asworn, prior inconsstent statement made in ajudicid proceeding; (2)
the party now sought to be estopped successfully maintained the prior position; (3) the prior inconsstent
Statement was not madeinadvertently or because of mistake, fraud, or duress; and (4) the statement was
deliberate, clear and unequivocd.” Vinson & Elkins, 946 SW.2d at 396 (citing Owen, 853 SW.2d at
651; Knox, 291 SW.2d at 295).

Inthis case, FH& G contends that the Spera Plaintiffs daims are barred by the doctrine of judicia
estoppel because of a sentencefound in their “Amended Motion for Class Certification” to the tria court
in this case. That sentence states as follows: “ All issues of reasonableness for attorneys fees have been
determined by orders of the 234th[sic] Judicia Digtrict Court.”® FH& G maintainsfurther that becausethe
Amended Motion for Class Certification is not a part of the appellate record, the judgment must be
affirmed.

We note that the statement found in the Amended Motion for Class Cetification is not sworn.*
See Vinson & Elkins, 946 SW2d at 396. Therefore, it does not satisfy dl of the requisite dements of
judicia estoppel. Seeid. Accordingly, the Spera Plaintiffs third point of error is sustained.

Release

In their fourth point of error, the Spera Fantiffs contend that it was error to grant summary
judgment in FH& G's favor “on the ground that 20,000 of the proposed plaintiffsin this lawsuit released

3 The fairness hearings were conducted by the judge of the 334th Judicial District Court for

Harris County, Texas, and not the 234th.

4 Although the Spera Plaintiffs Amended Motion for Class Certification is not present in the

instant case' s appellate record, we take judicia notice of the fact that it isin the record filed before this Court
in cause number 14-98-1272-CV, addressing the interlocutory appeal of the trial court’s decision to deny class
certification.



dl dams againg the defendant-attorneys related to the disputed attorneys fees” FH&G's motion for
summary judgment argued that, because 20,000 of FH& G's polybutylene clients agreed to settle and
release their dams regarding the disputed attorneys’ fees, the Spera Plaintiffs had dso somehow released
their claims. FH& G concedes, however, that “none of the PlaintiffsAppellants herein findized ardease
and secured payment of the disputed attorneys fees’ that are currently held inescrow, and agreesthat this
issue would not support a summary judgment. The Spera Plaintiffs fourth point of error is therefore
sustained.

Correspondence Sent to Plaintiffs

Pointsof error five and 9x address the fallowing two pieces of correspondence— between FH& G
and its polybutylene dientee — that were attached to the Spera Plaintiffs petition: (1) a December 1996
issue of anewdetter entitled PB Presswhichwas digtributed by FH& G to dl of its polybutylene clients to
announce FH& G’ splans to gppedl the 334th Didtrict Court’ s order reducing the attorneys fees, and (2)
aletter dated July 7, 1997, in which FH& G offered to “resolve’ the conflict involving the atorneys fees
set aside by the judge of the 334th Didrict Court and to sdtle that matter. In their petition, the Spera
Fantiffs had complained that this correspondence “memoridize]d]” FH& G’ swrongful conduct. In their
moation for summary judgment, FH& G argued that this correspondence could not be used to support the
SperaPlaintiffs claims because the 334th Digtrict Court had already determined that the correspondence
was “acceptable.” FH& G urged that the Spera Plantiffs daims were an “impermissble attack” on the
rulings from the 334™ Digtrict Court, and that they could not be “forced to rditigate’ the propriety of the

correspondence following such a determination.

FH& G s argument that the disputed correspondence cannot be “rdlitigated” or reviewed because
of the 334th Didrict Court’s order is without merit. However, the Spera Plaintiffs are not using the
correspondence to launch animpermissble attack onthe 334th Didrrict Court. Rather, they are using the
correspondence to show that they were not informed about the potentid conflict of interest and given an
opportunity to evauate whether they should obtain other counsel. Because FH& G has not shown thet it

was entitled to summary judgment on these grounds, points five and Six are sustained.

Damages
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TheSperas’ seventhand eighthpointsof error concernthe issue of whether the these plaintiffs have
auffered any actual damages. FH& G argued in its summary judgment motion that the Spera Plaintiffs
damsfailed as a matter of law because, giventhat dl had agreed to settle and release thelr dams over the
disputed atorneys fees, they suffered no damages® FH& G did not argue that a breach of the fiduciary
duty did not occur, nor did it argue that there was no injury to the atorney client rdationship; insteed, it
argued smply that the Spera plaintiffs suffered no actual damages. FH& G dso points out that the Spera
Haintiffs, each of whom participated in the 1995 settlement with polybutylene manufacturers, have
“received dl digible damages’ in terms of a cash payment or replumbing under the settlement agreement.
FH& G argued further that it was entitled to summary judgment because dl of the disputed attorneys fees
were ordered into a court-supervised escrow account pending aresolution of the FH& G’ s appedl of the
tria court’s order to the First Court of Appeds. FH& G insds, therefore, that al of the Spera Plaintiffs
clamsfall because they cannot establish the essential element of damages.

On apped, FH& G concedes that, in the context of the attorney-client relationship, proof of
damages is not required with arequest for fee forfeture in abreach of fiduciary duty clam. See Arcev.
Burrow, 958 S.W.2d 239, 251 (Tex. App.—Houston[14th Digt.] 1997), aff’ dasmodified, 997 SW.2d
229 (Tex. 1999). Asnoted, afair reading of the motionfor summary judgment isthat FH& G dleged that
it was entitled to summary judgment because the Spera Plaintiffs could not prove any actual damages as
amatter of law. Although FH& G argues that its motion should be read more broadly, we find nothing in

the motion which would enable usto do so.

FH& G aso dlegesthat arecent opinion by the Firgt Court of Appeals moots the Speraplaintiffs
camsthat FH& G should have notified them sooner of a potentid conflict of interest because it dlegedly
establishes that they had no actua damages. See In re Polybutylene Plumbing Litigation, No. 01-96-
01528-CV, 2000 WL 330275 (Tex. App.—Houston [1st Dist] March 30, 2000, pet. filed). In that
opinion, the gppellate court held that the 334th Didtrict Court, inthe absence of aclassaction, did not have
the authority to set aside otherwise reasonable, vaid contingency fee agreements made between FH& G

5 As noted above in the discussion on point of error number four, it is undisputed that none of

the Spera Plaintiffs have settled or released their claims with FH& G.
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and the polybutylene plaintiffs. Seeid. FH&G's argument is that the Spera Flantiffs were not harmed by
FH& G’ sfalureto disclosethe 334th Didrict Court’ sorder because the court of apped's ultimatdy set that
ruling asde, holding that the fees were reasonable. We disagree that the First Court of Appeals opinion
moots the issue. As we have already said, a breach of fiduciary duty can occur even without actual
damages. See Burrow, 997 SW.2d at 240. Here, the question is whether FH& G had aduty to tdll the
Spera Plantiffs about the potentia conflict of interest intime for the Spera Plaintiffs to obtain other counsel
to represent them at the fairness hearings the 334th Didtrict Court held. Consequently, even if FH&G's
mootness argument could be interpreted as arguing that no breach occurred, wewould Hill hold that afact
issue existed on breach of fiduciary duty.

Thus, if summary judgment was entered onthisground, it waserror. Seeid. The Spera Plantiffs
seventhand eighth points of error are therefore sustained withrespect to thar damfor breach of fiduciary

duty.

However, damagesare an essentia dement for dl of the other dams|odged by the SperaPlantiffs.
See, eg., Latham v. Cadtillo, 972 SW.2d 66, 70-71 (Tex. 1998) (fraudulent misrepresentation);
Praesel v. Johnson, 967 SW.2d 391, 394-95 (Tex. 1998) (negligence, negligenceper se); Johnson &
Higgins of Texas, Inc. v. Kenneco Energy, Inc., 962 SW.2d 507, 524 (Tex. 1998) (fraud); Federal
Land Bank v. Soane, 825 SW.2d 439, 442 (Tex. 1991) (negligent misrepresentation); Cosgrove v.
Grimes, 774 S.W.2d 662, 665 (Tex.1989) (lega mapractice); Scott v. Sebree, 986 S.W.2d 364, 373
(Tex. App—Austin 1999, pet. denied) (breach of contract).® The SperaPlaintiffs concedethat thisistrue

6 The Spera Plaintiffs appear to claim that they need not show damages to prevail on a breach

of contract action because they are also entitled to a fee forfeiture under that theory. As support for that
contention, the Spera Plaintiffs rely on the Texas Supreme Court’s decision in Royden v. Ardoin, 331 S.\W.2d
206 (Tex. 1960), which held that an attorney who is disbarred or suspended prior to the completion of his
contingent fee contract has abandoned his client and is therefore not entitled to collect afee for his services.
Seeid. at 209. Under that theory, an attorney who abandons a case without just cause before completing
the task for which his dient hired him breaches his contract of employment and forfeits all right to
compensation. See Saples v. McKnight, 763 S.W.2d 914, 916 (Tex. App—Dallas 1988, writ denied) (citing
Royden, 331 SW.2d at 209). Here, however, the Spera Plaintiffs cannot show that FH& G failed to complete
the task for which they were hired. Indeed, FH& G obtained a settlement in December of 1995; any
complained of conduct by FH&G occurred after the settlement was finalized. Accordingly, Royden does not
apply to these facts. See Lee v. Cherry, 812 SW.2d 361, 363-64 (Tex. App.—Houston [14th Dist.] 1991,

(continued...)
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and, in an effort to demondtrate that they have suffered compensable harm, they clam that they were
“damaged by the attorneys acceptance of the undisputed portion of the attorneys fees and expenses of
litigation when suchsums may be subject to fee forfeiture, in whole or in part, in thislawsuit.” (emphasis
added). In Texas, however, uncertainty asto the fact of legd damagesis“fad to recovery.” McKnight
v. Hill & Hill Exterminators, Inc., 689 SW.2d 206, 207 (Tex. 1985). We conclude that FH& G met
itsinitid burden of establishing that the Spera Plantiffs suffered no actua damages. The Spera Plaintiffs
did not create afact issue and, therefore, FH& G was entitled to summary judgment onthe Spera Plaintiffs
remaining clams for fraud, misrepresentation, negligence, gross negligence, negligence per se, legd
malpractice, and breach of contract. See Deloitte & Touche v. Weller, 976 SW.2d 212, 215 (Tex.
App.—Amarillo 1998, pet. denied), cert. denied, 526 U.S. 1117, 119 S.Ct. 1765, 143 L.Ed.2d 795
(1999) (noting that where actua injury is an dement of a dam, a cause of action cannot be maintained
unless some damages result). Therefore, the seventh and eighth points of error are overruled, in part, as

to dl of the Spera Pantiffs remaining dams.

The Malooly Paint

In their ninthpoint of error, listed asan*issue presented” inthe table of contents of the Appellants
brief, the Spera Flantiffs complain that the tria court erred by granting summeary judgment inthe Appellees
favor under the rule st out in Malooly Brothers, Inc. v. Napier, 461 SW.2d 119 (Tex. 1970). Under
the Malooly rule, apoint of error stating generdly that the trial court erred by granting summeary judgment
“Is auffident to preserve error and to alow argument as to dl possible grounds upon which summary
judgment should have been denied.” Plexchem Int’l, Inc. v. Harris County Appraisal Dist., 922
S.W.2d 930, 930-31 (Tex. 1996) (per curiam) (citing Malooly, 461 SW.2d at 121). Aswehaveadready
addressed the specific points of error raised by the Spera Plaintiffs, there is no need to further examine
whether the trid court erred generdly ingranting summeary judgment. Moreover, the Spera Plaintiffs have
not briefed this separate point of error under Malooly and, as a result, have presented nothing for review.
See TEX. R. APP. P. 38.1(h). Appdlants ninth point of error is therefore overruled.

® (...continued)
writ denied) (declining to extend Royden where an attorney had completed the contracted for work).
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Conclusion

Based onthe foregoing, the tria court’ s decisionto grant summaryjudgment onthe Spera Plaintiffs
damfor breach of fidudiary duty is reversed and remanded for additional proceedings. However, thetrid
court’s decison to grant summary judgment as to the Spera Plaintiffs remaining clamsis affirmed.

Wanda McKee Fowler
Judtice

Judgment rendered and Opinion filed August 3, 2000.

Pand consists of Justices Hudson, Fowler, and Edelman.
Publish— TEX. R. APP. P. 47.3(b).
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