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OPINION

Mary Ann Horton appeals her conviction by jury for the felony offense of aggravated assaullt,
enhanced by two prior felony convictions. After finding the enhancement paragraphs to be true, the trid

court assessed punishment at twenty-five years confinement in the Texas Department of Crimind Jugtice,

Indtitutiond Divison. In her sole point of error, gppellant contends that she received ineffective assstance

of counsd.



BACKGROUND

The complainant, 19-year-old Jennifer Horton, waslivingwithher grandparents, her child, and her
mother, gppelant. Onthemorning of September 1, 1998, gppellant confronted Jennifer about astatement
Jennifer supposedly made to appdlant’s boyfriend. When Jennifer denied knowledge of this alegation,
gopelant cdled her aliar, grabbed a knife, held it to Jennifer’s throat, and stated, “I’'m going to kill you
before the day’ s over with.” Jennifer left the house and filed a report againgt appdlant. Appelant was
arrested the following day.

DISCUSSION

Inher sole point of error, appellant asserts that she was denied the effective assistance of counsd.
The U.S. Supreme Court established a two-prong test to determine whether counsd is ineffective at the
guilt/innocence phase of atrid. Firdt, gppellant must demongtrate that counsdl’ s performance was deficient
and not reasonably effective.  Second, appelant must demondtrate that the deficient performance
prejudicedthe defense. See Strickland v. Washington, 466 U.S. 668 (1984). Essentidly, gppdlant must
show (1) that his counsel’ s representation fel below an objective standard of reasonableness, based on
prevaling professona norms, and (2) that there is a reasonable probability that, but for his counsel’s
unprofessiond errors, the result of the proceeding would have been different. Seeid.; Hathornv. State,
848 SW.2d 101, 118 (Tex. Crim. App. 1992).

Inany case andlyzing the effective ass stance of counsdl, webeginwiththe presumptionthat counsel
wes effective. See Jackson v. State, 877 SW.2d 768, 771 (Tex. Crim. App.1994). We assume
counsdl’ sactions and decisions were reasonably professiona and that they were motivated by sound trid
drategy. Seeid. Moreover, it isthe gppellant’ sburdento rebut this presumption via evidenceilludrating
why trid counsdl did what hedid. Seeid.

Appdlant clams that defense counsel made the following errors: (1) asking appellant to sign and

swear to a Motion for Probation when she was ingligible for probation, (2) alowing into evidence
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unadjudi cated extraneous offenses, (3) dlowingintoevidenceirrdevant evidenceof gppel lant’ slifetyle and
ingability, (4) dlowing hearsay into evidence, (5) opening the door to evidence of appdlant’s prior
convictions, (6) failing to argue a the end of the guilt phase and then making a guilt argument at the end of
the punishment phase of the trid. The State points out that nothing in the record establishesthat appdlant’s
trid attorney counsaed appelant to sgn the Motion for Probation. Furthermore, the Sgning of themotion
was not unreasonable because the trid court could have found gppellant guilty of alesser offense for which
probation would have been available. The State then argues that trid counsdl’s failure to object to
extraneous evidence of appellant’ sdrug use and prior assaults againg Jennifer do not amount to ineffective
assistanceof counsd.  According to the State, the introduction of such trid testimony would be consstent
with a strategy of showing that Jennifer harbored a grudge againgt appellant because of gppellant’s past
conduct. 1t would follow then that Jennifer lied about gppellant committing theingtant offensein an attempt
to have appdlant removed from their home. Findly, the State contends that failing to argue at the end of
the quilt phase was not ineffective because neither the State nor the defense presented any argument at that
stage. Defense counsel could have believed that argument was unnecessary sincethetrial wasto the court.

While both sides make plausible argumentsasto trid counsel’ sstrategy, or lack thereof, the record
isdlent astowhy trid counsel engaged inthe conduct of whichappelant complains. Appdlant did not file
a motion for new trid raisng the issue of ineffective assstance that would have helped to develop the
record. Rarely will a reviewing court be provided the opportunity to make its determination on direct
apped with arecord capable of providing afar evauation of the merits of the daiminvolving the dlegation
of ineffective assistance of counsd.! When thereisa lack of evidence in the record asto counsd’strid
drategy, an appellate court may not speculate about why counsel acted ashedid. See Jackson v. State,
877 SW.2d a 771. Without testimony from trid counsel, an gppellate court must presume that counsel
had a plausible reason for hisactions. See Safari v. State, 961 S.W.2d 437, 445 (Tex. App.—Houston
[1% Digt.] 1997, pet. ref’d, untimely filed). In the absence of such testimony, an appellate court cannot

1 “The record in a direct appeal may well contain a less than adequate inquiry into possible tactical

reasons for various actions or omissions by counsel and may lack completely trial counsel’s own explanations
for his actions or inactions.” George E. Dix and Robert O. Dawson, 41 Texas Practice: Criminal Practice
and Procedure § 24.94 (1995).



meaningfully address clams of ineffectiveness. See Davis v. State, 930 SW.2d 765, 769 (Tex.
App.—Houston [1% Dig.] 1996, pet. ref'd). Accordingly, since there is no evidence in the record
concerning trid counse’s explanation for his manner of representation, it is impossble to conclude that
counsd’ sperformance was deficient. See Gamblev. State, 916 SW.2d 92, 93 (Tex. App.—Houston[ 1%
Dist.] 1996, no pet.).

The record in the case at bar is glent as to why appellant’s trid counsdl faled to object to the
State' s persgtent attempts to dicit evidence gppellant claims was inadmissble. Therefore, appellant has
failed to rebut the presumption this was a reasonable decision. “Failure to make the required showing of
... deficient performance ... defeats the ineffectiveness daim.” See Strickland v. Washington, 466 U.S.
at 699. However, recoursefor appelant’ sdamisdill avallable. The Court of Crimind Appedshashdd
that the general doctrine that forbids an application for writ of habeas corpus after direct appea has
addressed the issue does not gpply in these situations, and appellant can resubmit his clam via an
gpplication for writ of habeas corpus. See Oldham v. State, 977 SW.2d 354, 363 (Tex. Crim.
App.1998); Ex Parte Torres, 943 SW.2d 469, 475 (Tex. Crim. App.1997). This would provide an
opportunity to conduct a dedicated hearing to consider the facts, circumstances, and rationae behind
counsd’s actions. Specificadly, ahearing would dlow tria counsel himsdf to explain what motivated his
actions during the proceedings.

Appdlant has not rebutted the sirong presumption that trial counsdl made dl Sgnificant decisons
inthe exercise of reasonable professiond judgment. We overrule gppd lant’ s sole point of error and affirm

the judgment of the trid court.
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