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OPINION ON REMAND

This cause is before us on remand from the Court of Court of Criminal Appeals with
amandateto review the sufficiency of the evidence to support appellant’ s condition basedon
a“hypothetically correct” jury charge. Appellant, Urfan S. Malik, was convicted by ajury of
the misdemeanor offense of unlawfully carrying ahandgun. See TEX. PEN. CODEANN. 846.02
(Vernon Supp. 1999). Thetrial court assessed punishment at 90 daysin the Harris County Jail,
probated for one year, and a $300 fine. We will affirm.



Factual Background

Thefactsinthiscase are undisputed. On the night of June 29, 1992, Deputy Y barbo of
the Harris County Sheriff’s Department was making hisusual patrol of a subdivisionknown to
him as an area of frequent criminal activity. During his patrol, he observed a car back up inan
intersection and go the opposite directionfrom whichit had come. Perceiving this maneuver
to be suspicious for the time of night and the neighborhood, Deputy Y barbo turned hisvehicle
around to follow. Four or five blocks later the deputy activated his lightsto pull the vehicle
over to investigate. He asked the vehicle’s driver, appellant, if he was lost, and appellant
answeredthat he was not. At thispoint, Deputy Y barbo saw the passenger in the car attempting
to hide something, and he asked the passenger to step out of the car. Deputy Y barbo then saw
that the passenger had been sitting on a screwdriver. He took the screwdriver, and looked in
the passenger compartment of the car for any further itemsthat could be used as weapons. His
flashlight illuminated ashiny item under appellant’s seat. When he reached into the car to see
what was causing the reflection, he saw the handle of a gun and retrieved a firearm described
at trial as asemiautomatic handgun. Deputy Y barbo placed the two men in handcuffs and took
themto Cypresswoodjail. A morethorough search of appellant at the jail reveal edthat he was
wearing ashoulder holster. Appellant was charged with the misdemeanor offense of unlawful

carrying of a handgun.

No pre-trial motion to suppress evidence was filed and the case proceeded to trial
beforeajury. At the close of the State's evidence, appellant moved for an instructed verdict
based onlack of probable cause or reasonabl e suspicion to justify Deputy Y barbo’ s detention.
Appellant’s motionwas denied. Atthecloseof all of the evidence, appellant once again moved
for an instructed verdict, which was also denied by the trial court. The jury then returned a

verdict of guilty, and appellant perfected his appeal .

Procedural Background



On appeal, the appellant challenged the sufficiency of the evidence to support his
conviction. On November 10, 1994, we reversed the judgment of the trial court, finding the
evidence insufficient to support appellant’s conviction, and remanded the cause to the trial
court for an entry of an order of acquittal. See Malik v. State, No. 14-92-01293-CR (Tex.
App.—Houston [14™ Dist.] Nov. 10, 1994) (unpublished) (“Malik 1”). The State filed its
motionfor rehearing on November 15, 1994, and we overruledthat motion on November 23,

1994.

On November 28,1994, the Statefiledits petitionfor discretionary review. The Court
of Criminal Appeals granted the State’s petition, and inan opinionissuedonMarch29, 1995,
found that we had employed an improper standard of review when addressing appellant’s
sufficiency issue. See Malik v. State, No. 1369-94 (Tex. Crim. App., Mar. 29, 1995)
(unpublished) (“Malik 11"). The Court of Criminal Appeals, therefore, remanded the cause
with instruction for us to apply the correct standard of review in analyzing the sufficiency of

the evidence.

On remand, in an opinion delivered on February 15, 1996, we again reversed and
remanded for entry of an order of acquittal. See Malik v. State, No. 14-92-01293-CR (Tex.
App.—Houston [14" Dist.] Feb. 15, 1996) (unpublished) (“Malik 11I"). The State filed no
motion for rehearing, but filed its petition for discretionary review on March 18, 1996. On
September 11, 1996, the Court of Criminal Appeals once again granted the State’ s petition,
and, inapublished opinionissued on September 10, 1997, vacated our opinion and remanded
the casefor usto againapply the correct standard of review inanalyzing the sufficiency of the

evidence. See Malik v. State, 953 S.W.2d 234, 240 (Tex. Crim. App. 1997) (“Malik IV”").

TheHolding of Malik 1V



The Court of Criminal Appeals opinionin Malik 1V overturned along and very well
recognized line of Texas cases. Prior to Malik 1V, it was well established in Texas that the
sufficiency of the evidence was to be measured by the indictment asincorporatedinto the jury
charge. See Malik, 953 S.W.2d at 235; Benson v. State, 661 S.W.2d 708, 715 (Tex. Crim.
App. 1982)(opinion on State's second motionfor r'hrg), cert.denied, 467 U.S. 1219 (1984).
Ineffect, this meant that the State'sfailureto object to an unnecessary broadening of itsburden
of proof in the jury charge requiredthat the State offer evidence whichwas sufficient to meet
thisincreased burden. See Malik, 953 S.W.2dat 235; Boozer v. State, 717 S.W.2d 608, 610-
12 (Tex. Crim. App. 1984). Failureto do so wouldresult inthe evidence being insufficient to
support aconviction. See Malik, 953 S.W.2d at 235; Benson, 661 S.W.2d at 715-16. Thus,
there evolved along line of cases which mandated that the sufficiency of the evidence be
measured by the jury charge if that charge is more favorable to the defendant than the law

requires and if the State failsto object. See Malik, 953 S.W.2d at 235.

Asstated earlier, appellant inthis case was charged with unlawfully carrying ahandgun.
Inadditionto the elements of that offense, however, the jury charge contained an unnecessary
instruction which asked the jury to determine whether the evidence was sufficient to show a
reasonabl e suspiciontojustify Deputy Y barbo’ sinitial traffic stopof the appellant—whichwas
not anelement of the criminal offense. Therefore, following theBenson/Boozer line of cases,
we evaluated whether the evidence was sufficient to showthat Deputy Y barbo had areasonable

suspicion to justify his stopping the appellant’s car.

InMalik1V,the Court of Criminal Appealsexpressly overruledthe Benson/Boozer line
of cases, and implemented a new test for evaluating sufficiency of the evidence. Id. at 239.
The Court held that if the jury charge isincorrect and sufficiency of the evidenceis at bar, we
should no longer review the conviction under the charge that was actually givento the jury, but
instead, “sufficiency of the evidence should be measured by the elements of the offense as
defined by the hypothetically correct jury charge for the case.” Id.at 240. The Court described

a “hypothetically correct jury charge” as“one that accurately sets out the law, isauthorized by
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the indictment, does not unnecessarily increase the State's burden of proof or unnecessarily
restrict the State's theories of liability, and adequately describes the particular offense for
which the defendant was tried.” 1d. Accordingly, in applying this new standardto the present
case, the Court found “that the jury instruction concerning the legality of appellant's detention
should not have been used to measure the sufficiency of the evidence. The legality of
appellant's detention is not an element of the offense charged but merely relates to the
admissibility of evidence.” Id. Therefore, we must now review the sufficiency of the evidence

to support the appellant’ s convictionwithout regardto the legality of the appellant’ s detention.
Standard of Review

At the close of the state’s evidence, the appellant moved for a directed verdict. A
challenge to the denial of amotion for directed verdict is essentially a challenge to the legal
sufficiency of the evidence. See Madden v. State, 799 S.W.2d 683, 686 (Tex. Crim. App.
1990). In evaluating a legal insufficiency claim, we review the evidence in the light most
favorable to the judgment to determine if any rational trier of fact could have found each
element of the offense beyond a reasonable doubt. See Jackson v. Virginia, 443 U.S. 307,
319 (1979); Geesav. State, 820 S.W.2d 154, 157 (Tex. Crim. App. 1991). If the evidenceis
sufficient to sustain the conviction, then the trial judge did not err in overruling appellant's

motion. See Madden, 799 S.W.2d at 686.

Texas Penal Code § 46.02(a) provides that “[a] person commits an offense if he
intentionally, knowingly, or recklessly carries on or about hispersonahandgun, illegal knife,
or club.” TEX. PEN. CODE ANN. § 46.02(a) (Vernon Supp. 1999). Therefore, to prove a
violation of section 46.02(a), the State was required to prove that (1) the appellant, (2)
intentionally, knowingly, or recklessly, (3) carried a handgun on or about his person. “On or
about hisperson” has beeninterpreted to mean within such distance of appellant that he could
get his hands on it without materially changing his position. See Courtney v. State, 424
S.W.2d 440, 441 (Tex. Crim. App. 1968) (citing Wagner v. State, 80 Tex. Cr.R. 66,188 S.\W.



1001 (Tex. Cr. App. 1916).
Sufficiency of the Evidence

The State’ s chief witness at trial was Deputy Y barbo. Deputy Y barbo testified that he
pulled over the car that appellant was driving because he believed the appellant performed a
suspicious driving maneuver. Deputy Y barbo’ s suspicion was fueled by the time of night and
the location of the activity—in a subdivision known as an area of frequent criminal activity.
He testified that as he was in the process of investigating, he noticed a shiny object on the
floor of the vehicle, directly under the driver’s seat where the appellant was sitting. Thisshiny
object was a handgun that was protruding slightly from beneath the seat. After finding the
weapon, appellant was arrested and taken to the Sheriff’s station.

Inaddition, Deputy Robert Vanwey al so testified for the State. Deputy Vanwey wasthe
booking officer at the Sheriff’s station on the night appellant was arrested. He testified that
inthe process of booking appellant, he conducted a routine frisk and discoveredthat appellant
was wearing aleather shoulder holster which had been concealed under appellant’s shirt. He

also testified that the handgun found under the seat fit the shoulder harness.

After reviewing the entirerecord, including the above testimony, we find that arational
trier of fact could have found each element of the charged offense beyond areasonabl e doubt.
Therefore, we overrule appellant’ s complaint as to the sufficiency of the evidence to support

his conviction.

The judgment is affirmed.

Is/ Joe L. Draughn
Justice

Judgment rendered and Opinion filed September 23, 1999.
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1 Senior Justice Joe L. Draughn sitting by assignment.
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