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OPINION

Over hispleaof not guilty, a jury convicted appelant, Kevin Carlton Cooks, of three counts of
mandaughter. See TEX. PEN. CODE ANN. § 19.04 (Vernon 1994). The jury assessed punishment at
eighteen years imprisonment in the Texas Department of Crimind Jugtice, Ingtitutiond Divison, and a
$10,000 fine for each of the three counts of mandaughter. Appelant gppedls his conviction on Sx points
of error. We affirm thetrid court judgment.



BACKGROUND FACTS

OnOctober 19, 1996, around nine o’ clock at night, Tenisha Ray was driving her Hyundai Elantra
with her mother, Brenda Johnson, in the front passenger seet, and her father, Rickey Johnson, her sigter,
Chrystd, and brother, Rickey, J., in the back seat. Tenisha stopped at a stop Sgn at the intersection of
Woodville Road and Texas Avenue. She planned to make a It onto the southbound side of Texas
Avenue. So, she waited at the stop Sgnuntil a car traveling southbound on Texas Avenue passed, looked
both ways, and, since the only car she saw was some distance away on the northbound side of Texas
avenue, she proceeded to make her left turn. However, as she pulled onto Texas avenue, her father said
“watch it” just before the northbound car dammed into her car, splitting it into two pieces and killing her
father, her Sster, and her brother. Theback haf of the car where Tenisha sfather and two younger siblings
were riding was sheared away from the front haf and thrown from the point of impact into a ditch by the
gde of the road where it bounced off two trees before coming to arest.

The car that dammedinto Tenisha sHyunda wasa Chevrolet Impaa driven by the gppellant. Two
witnessesinother carstestified that appellant passed themimmediately before the accident and that he was
driving at speeds close to a hundred miles an hour. One of these witnesses said that his car was going
about 50 miles an hour and “he passed us like we were setting [Sic] Hill.” The accident reconstruction
based onthe skid marks showed that, even after olitting the Hyundai into two pieces, appdlant’s car was
gl traveling seventy miles an hour. Based on this evidence, the jury convicted gppellant of three counts
of mandaughter. Appdlant now gppeds his conviction on six points of error.

DISCUSSION AND HOLDINGS

In his firg point of error, appellant contends the evidence was legdly insufficdent to support his
conviction. Appellant argues that there is no evidence that rebuts the presumption that Tenishafailed to
yidd the right of way, and, therefore, the evidenceislegdly insufficaent to show causation. Whenreviewing
the legd sufficiency of the evidence, this court must decide “whether, after viewing the evidence in the light
most favorable to the prosecution, any rationd trier of fact could have found the essentid dements of the
crime beyond areasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319,99 S. Ct. 2781, 61 L.
Ed. 2d 560 (1979); see Garrett v. State, 851 SW.2d 853, 857 (Tex. Crim. App. 1993). Thissame
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standard of review appliesto casesinvalving bothdirect and circumgtantia evidence. See Kingv. State,
895 S.\w.2d 701, 703 (Tex. Crim. App. 1995). On appedl, this court does not reeva uate the weight and
credibility of the evidence, but we consider only whether the jury reached arationd decison. See Muniz
v. State, 851 SW.2d 238, 246 (Tex. Crim. App. 1993).

As to causation, we believe suffident evidence existed for the jury to have found appellant’s
reckless speeding caused the accident. The jury was charged on aimindly responghility asfollows “A
person is crimindly respongbleif the result would not have occurred but for his conduct, operating either
aone or concurrently with another cause, unless the concurrent cause was clearly sufficient to producethe
result and the conduct of the actor clearly insufficient.” Therewas evidence that Tenisha saw appellant’s
lights “farther down the road” from where she was but determined that she had time to turn left onto the
road. A police officer estimated that appellant was probably two football fidds away from Tenishawhen
she pulled out. He stated that, normally, adriver would expect to be able to cross astreet if an oncoming
car werethat distance fromthe driver. However, at appellant’ srate of speed, it would have takenhimless
thanfive secondsto travel thisdistance. The jury dso was informed that the peed limit changed from 50
to 55 miles an hour shortly before the intersection where the accident occurred; the area was partly
resdentia, partly commercid. Inaddition, police officers testified that driving 70 miles an hour or more
inanareathat was partly resdentia and partly businesswould create a substantial and unjudtifigble risk that

serious injury would result.

Inspiteof this evidence, appd lant argues that Tenisha sfalureto yidd right of way while making
aleft hand turnwasthe cause of the accident. Appdllant dicited testimony on this point &t trid. However,
the record does not reflect that Tenishawas given atraffic citation for the offense of falure to yidd right
of way. The record also shows that, while the investigating officer’s initid report listed Ray as a
contributing cause of the accident, upon further invedtigation, the officer found that appellant’s speed
caused the accident. Based on the evidence, it would be reasonablefor thejury to concludethat Tenisha's
father and shblings would not have beenkilled but for the fact that gppellant was traveling 100 milesanhour,
which Tenisha could not reasonably anticipate as she pulled onto the road.



Inshort, the record contains sufficdent evidencefor the jury to have found that gppellant’ sreckless
speeding caused the accident.

Asto the required menta state, appellant contendsthat thereis no evidence that he was aware of
the risk of driving at such a high rate of speed. To be guilty of mandaughter, a person has to recklesdy
causethe death of another individud. See TEX. PEN. CODE ANN. § 19.04 (Vernon 1994). Inthiscase
the jury charge defined recklessasfollows “A personacts“recklesdy”, [9c] or is “reckless,” with respect
to the result of his conduct when he is aware of but conscioudy disregards a substantid and unjudtifigble
risk that the result will occur.” Appelant argues that the evidenceisinauffident to show that he was aware
of therisk of driving a such ahigh rate of speed. We disagree.

Appdlant wasa licensad driver. Helived in Bryan. The posted speed limit was 50, then 55 miles
an hour shortly before the intersection where the accident occurred. It is universaly acknowledged that
gpeed kills. Thislesson istaught in every driver’s education and safety class. When appdlant’s car hit
Tenishd's, he was going o fast that her car was split in haf. Tenisha s father was thrown 150 feet down
theroad. The force from the collisonand from their bodies landing on the pavement broke dmost every
bonein Tenisha sfather’s body, severed her younger brother’ s skull from his spine, and caused massve
skull injuries and massive internd injuries to her younger sister, induding puncturing her heart.  Experts
edimated that, even after the impact, that is, after gopelant had aready it Tenisha's car in half,
gopdlant’s car was Hill traveling 70 miles an hour.

There was no evidence that appellant was not aware of the risk of driving closeto ahundred miles
an hour in afifty-five mile an hour zone. The evidencewehave*. . . summarized shows acts which reves
conscious risk creation — a conscious disregard for the risk involved in driving in the manner in which
gopdlant was driving.” See Aliff v. State, 627 SW.2d 166, 172 (Tex. Crim. App. 1982). After
reviewing the record, we find suffident evidenceto support the jury’s verdict, and we overrule appellant’s
first point of error.

In his second point of error, appellant contends the evidenceisfactudly insufficent to support his
conviction. In conducting a factud sufficiency review, this court must view dl the evidence without the
prismof inthe light most favorable to the prosecutionand must set aside the verdict only if it is so contrary



to the weight of the evidence as to bedearly wrong and unjust. See Clewisv. State, 922 SW.2d 126,
129 (Tex. Crim. App. 1996).

We have dready reviewed mogt of the evidence under our discusson of legd sufficiency.
However, there is some additiona evidence that tends to favor appelant. On cross-examination,
gppellant’s counsel dicited testimony from Tenishathat, in hindsight, she probably would not pull out in
front of appelant’s car, and that she would wait to turn onto the road until she could see no cars. Counsel
a so dicited testimony that the officer on the scene origindly attributed the cause of the accident to Tenisha.
However, after the accident was studied further, and officers determined that appellant was traveling a a
high speed, and &fter having discussons with other officers, the officer changed the report to reflect that
gopdlant caused the wreck. Findly, at theend of thetria, one of appellant’ sbrotherstestified that Tenisha
sad that, as she was pulling onto the road, her father told her not to go because she did not have timeto
makeit.

Aswe discussed above, we have dready held that the evidence is legdly sufficient to support the jury
verdict. After having reviewed dl of the evidence, both evidence supportive of the judgment, and contrary
toit, wedo not find the verdict o contrary to the weight of the evidence asto be dearly wrong and unjust.
In fact, we find just the opposite. Appellant’s second point of error is overruled.

In his third point of error, appelant contends the tria court erred by failing to charge the jury on
the lesser included offense of arimindly negligent homicide. A trid court isrequired to submit ajury charge
onalesser included offense only if both prongs of atwo pronged test are satisfied. See Moore v. State,
969 S.W.2d 4, 8 (Tex. Crim. App. 1998). Thefirgs step of thistest isto decide whether the offense comes
within Article 37.09 of the Texas Code of Criminal Procedure. Seeid. “We usudly say at this septhat
‘the lesser included offense must be included within the proof necessary to establish the offense charged.””
Id. The second step of this test requires usto eva uate the evidence to determine whether there is some
evidencethat would permit arationd jury to find that the defendant is guilty only of the lesser offense. See
id.

In this case neither party disputes that crimindly negligent homicideisa lesser included offense of
mandaughter. See Lewisv. State, 529 S.W.2d 550, 553 (Tex. Crim. App. 1975). Thus, thefirst prong



of the two prong test to determine whether ajury instructiononlesser included offense should be given to
the jury has been satisfied. The second prong of the test can be satisfied if there is some evidence that
would dlow arationd jury to find that if the defendant is guilty, heis guilty only of thelesser offense. The
definition of “crimina negligence’ isthat a person ought to be aware of a subgtantia and unjusdtifiable risk
that the result will occur. See TEX. PEN. CODE ANN. § 6.03 (Vernon 1994). For ajury to receive an
ingruction oncrimind negligence, there must be some evidencethat the appellant is unaware of the risk of
his conduct. In this cause, we find no evidencethat gppellant was unaware of therisk involved. Instead,
the evidence only shows aconscious disregard of therisk. See Aliff, 627 SW.2d at 172; Rathmell v.
State, 653 S.W.2d 498, 503 (Tex. App.—Corpus Christi 1983, pet. ref’d). Thus, thetrid court did not
err when it refused to include a jury ingtruction on crimina negligence.

In his fourth point of error, gppellant contends his tria counsal wasineffective. For counse to be
ineffective a either the guilt/innocence or punishment phase of trid, the attorney’s actions must meet the
standard set forth in Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d. 674
(1984), requiring that a defendant show the following two things: (1) that his counsd’ s representation fell
below an objective standard of reasonableness, and (2) the probability that, but for counsd’s errors, the
result of the proceeding would have been different. See Strickland, 466 U.S. at 688, 694, 104 S. Ct.
2052; Hernandez v. State, 988 SW.2d 770, 771-72 (Tex. Crim. App. 1999) (overruling Ex parte
Cruz and Ex part Duffy and holding that the court previoudy had misinterpreted Strickland wheniit
decided that different standards should apply to alegations of ineffective assstance of counsd at the
guilt/innocence and punishment phases). Inlooking at these requirements, however, acourt alsoisto keep
in mind that the right to counsel does not guarantee an error-free counsdl or counsal whose competency

isjudged by hindaght. See Hernandez v. State, 726 SW.2d 53, 58 (Tex. Crim. App. 1986).

In this cause, appellant argues that histria counsd was ineffective for failing to object during the
punishment stage to comments made by a police officer. During punishment, the State called Officer
Robert Olsen to the stand. Olsen testified at both the guilt/innocence phase and at the punishment phase.
The record indicates that Olsen drove gppellant to the hospital, obtained his consent for a blood sample,
stood by while that sample wastaken, obtained Tenisha sconsent for ablood test, waited for that sample,
and then drove both blood samples to the police station and placed theminalocked evidencelocker. At
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punishment, Olsenreturned to the stand and testified that at no time while he was with the gppd lant did the
gopdlant inquire as to the condition of the survivors of the wreck. He dso tedtified that the during the
preliminary investigation the only question appellant asked him, after appellant was given the Miranda
warnings, was if he (gppellant) was going to get in any trouble for the accident.. The record does not
contain enough facts for usto determine whether gppellant was in custody when he went to the hospitd.
However, he was givenhis Mirandawarnings, and we will assume that he was in custody and that the Fifth
Amendment right not to incriminate himsdlf had attached. See Rhode Island v. Innis, 446 U. S. 291,
100 S.Ct. 1682, 64 L.Ed.2d 297 (1980).

Appdlant argues that the tesimony by the police officer should have been objected to on the
grounds that they were an improper comment on agppdlant’s Fifth Amendment right againgt sdif-
incrimination. We disagree that dl of the testimony was objectionable. First, appellant’s spontaneous
inquiry about whether he would get into trouble for the accident was not protected by the Fifth Amendment
againg sdf-incriminaion. The Fifth Amendment protects, among other things, Satementsthat aretheresult
of custodia interrogation. See Galloway v. State, 778 SW.2d 110, 112 (Tex. App.—Houston [ 14"
Digt.] 1984, no pet.). Officer Olsen did not solicit the comment, or do anything designed to dlicit a

response. 1d. Thus, here, there was no interrogeation, and, therefore, no violation. 1d.

Having addressed appdlant’ sunsolicited comment, we now turnto the officer’ stestimony that the
gopdlant showed no remorse at the hospitd.  This might not be a comment on gppellant’s post arrest
slence, but because it is a closeissue we will gpply the second prong of Strickland to determineif the
result would have been different, but for counsel’ s aleged error.

Webdievethat counsd’ sfalureto object to Olsen’ stestimony about the appellant’ s apparent lack
of remorse did not produce a different result. Appellant presented evidence that he was remorseful. In
rebuttal to this evidence, the State dicited Olsen’ stestimony. During argument, gppellant’ strid attorney
argued that it would be appropriate to assume that appellant “feels a great sense of loss” The State,
however, never commented on Olsen’ stestimony or on gppd lant’ slack of remorse. The State only stated

that “being sorry now is not enough.”



Therecord leads usto conclude that the fallureto object did not lead to adifferent result. Although
the State dicited the evidence, the State did not emphasize the testimony, or even refer to it specificdly in
cdosng. As we noted earlier, the right to effective counsel is not the right to error-free counsel. See
Hernandez, 726 SW.2d a 58. An isolated failure to object to improper evidence does not necessarily
condtitute ineffective assistance of counsd. See Bridge v. State, 726 SW.2d 558, 571 (Tex. Crim.
App. 1986). We, therefore, overrule appellant’ s fourth point of error.

In hisfifth point of error, appelant contends his sentence violated the United States Congtitution’s
Eight Amendment ban againgt crud and unusud punishment. Appellant argues that eighteen yearsand a
$10,000 fine for each count of mandaughter is cruel and unusud punishmert. In Texas, where the
punishment assessed by the judge or the jury was within statutorily prescribed limits, it is not cruel and
unusud punishment. See McNew v. State, 608 SW.2d 166, 174 (Tex. Crim. App. [Pand Op.] 1978)
(diting Samuel v. State, 477 SW.2d 611, 614 (Tex. Crim. App. 1972)); Benjamin v. State, 874
SW.2d 132, 135 (Tex. App.—Houston [14™ Dist.] 1994, no pet.); Servin v. State, 745 S.W.2d 40,
41-42 (Tex. App.—Houston [14™ Dist.] 1987, no pet.). We do not find any compelling reason in
gppellant’s argument to require us to reverse his sentence.  According to the Texas Pend Code,
mandaughter is a second degree felony. See TEX. PENAL CODE ANN. 8§ 19.04 (Vernon 1994). “An
individua adjudged guilty of afelony of the second degree shall be punished by imprisonment in the
inditutiond divisonfor any term of not more than 20 yearsor lessthan 2 years.” Seeid. 812.33
(emphasis added). Inaddition, this statute stated that inadditionto prison, an individua guilty of a second
degree should not punished by afine over $10,000. Seeid. Because the trid court sentenced appellant
to a punisment below the maximum punishment and well within the gatutorily prescribed limits, the
punishment was not cruel and unusud. We, therefore, overrule appelant’ sfifth point of error.

In his sixth point of error, gppdlant contends that his trid counseal was ineffective for failing to
request aningtructionbased onthe Texas Trangportation Code about Ray’ sfalureto yidd the right of way.
In his multifarious point of error, gppdlant argues that 1) histrid counsel should have requested a charge
based on the Texas Transportation Code whichstated that Ray falled to yidd right of way to appellant; 2)
gopellant’ strid counsel was ineffective for faling to make such arequest; and 3) the omission of such an
indructionissuchan egregious error that requires reversal. However, appedlant’s brief fails to includeany
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proposed jury charge and fails to cite any case law. For these reasons, appdllant’s point of error is

inadequately briefed and presents nothing for review. See TEX. R. APP. P. 38.1.

We overrule gppellant’ s sixth point of error and affirm the trid court judgment.

Wanda McK ee Fowler
Judtice

Judgment rendered and Opinion filed September 30, 1999.
Pandl consists of Justices Y ates, Fowler and Lee!?
Publish— TEX. R. APP. P. 47.3(b).

1 Senior Justice Norman Lee sitting by assignment.
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