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OPINION

Marcus Eugene Price (Appellant) wasindicted for the first degree felony offense of
aggravated sexual assault of achild. See TEX. PENAL CODE ANN. § 22.021(a)(1)(B) (Vernon
1994 & Supp. 1999). Appellant’ sindictment contained an enhancement paragraph because of
aprior felony conviction. Appellant pleaded not guilty and wastried by ajury. Thejury found
Appellant guilty and found hisindictment’ s enhancement paragraph “true.” Thejury sentenced
Appellant to ninety-nine years' confinement in the Institutional Division of the Texas

Department of Criminal Justice. See TEX. PENAL CODE ANN. § 12.32 (Vernon 1994).



Appellant assigns two points of trial court error, contending that (1) his conviction is void
because ajuror in his case was disqualified because he has a felony conviction, and (2) article
42.12 and article 44.46 of the Texas Code of Criminal Procedure, concerning persons
convicted of felonies serving on juries, are respectively unconstitutional as applied to him

because of their conflict withArticleV and ArticleXV1 of the Texas Constitution. Weaffirm.

Appellant does not challenge the sufficiency of the evidenceto support hisconviction.

Thus, areview of the facts of this case in this opinion would serve no useful purpose.

In hisfirst point of error, Appellant contends that his conviction is void and must be
reversed because one of the jurors in his case has a felony conviction for burglary, which
results injuror disqualification. See TEX. CODE CRIM. PROC. ANN. art. 35.16(a)2 (Vernon
1989). During voir dire examination of the venire, a prospective juror approached the bench

and the following colloquy occurred:

The Court: [Juror] No. 11, you had something to bring to our attention?

[Juror No. 11]: In 1960 | was sentenced to two years for burglary, and served
probation. For some reason they can’t findit onthe records. |I've beenin [sic]
jury duty before, and they looked--

The Court: Right now we are in kind of aflux because | was always under the
impression if you have afelony conviction, eventhough it was aprobation, that
youwouldbe disqualified, but thereis case law that says you are not. So, if you
have--it was a successful completion of your probation?

[Juror No. 11]: That’scorrect.
The Court: Thank you, sir. Have your seat.

1 A person who was convicted of a felony offense but successfully completes probation related to
such conviction is permitted to serve on ajury if the requisites of article 42.12, section 20, are satisfied. See
TEX. CODE CRIM. PROC. ANN. art. 42.12, § 20(a) (Vernon Supp. 1999); Payton v. Sate, 572 SW.2d 677,
678 (Tex.Crim.App. 1978). Appellant contends that Juror No. 11's affirmative response, alone, to the tria
judg€'s question concerning his successful completion of probation is not satisfactory proof. However,
Appelant failed to chalenge Juror 11's affirmative response during voir dire examination or at any other time
before the verdict was entered. Appellant’s contention is not preserved for appellate review. See TEX. R.
APP. P. 33.1(a); TEX CODE CRIM. PROC. ANN. art. 44.46 (Vernon Supp. 1999).
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No further discussion occurred on this issue. Neither side exercised any challenges
against Juror No. 11. Further, the record does not show that Appellant raised Juror No. 11's
disqualificationbeforeverdict,nor doesAppellant demonstrate significant harmresultingfrom

his service as ajuror. See TEX. CODE CRIM. PROC. ANN. art. 44.46 (Vernon Supp. 1999).

It isclear from the record that Appellant’s concern that Juror No. 11 was absolutely
disqualified to serve on the jury was not raised by Appellant before the verdict was entered.
Whileit istrue that the possibility of disqualification was raised during voir dire, Appellant
never asserted or even suggested that Juror No. 11 wasdisqualified. Indeed, Appellant raises
this issue for the first time on appeal. At the very minimum, article 44.46(1) requires a
defendant to assert in some fashion that ajuror isabsolutely disqualified beforethe verdictis
entered. See Hernandez v. State, 952 S\W.2d 59, 71 (Tex.App.—Austin 1997), vacated on
other grounds, 957 S.\W.2d 851 (Tex.Crim.App. 1998); see also TEX. R. APP. P. 33.1(a).
Appellant did not do so inthiscase. Consequently, Appellant has not preserved thisissue for
appellate review. See Hoffman v. State, 922 S.W.2d 663, 671 (Tex.App.—Waco 1996, pet.
ref’d).

Further, the plainlanguage of article 44.46(2) requiresthat when a defendant does not
object nor otherwise challenge the presence of an absolutely disqualifiedjuror until after the
verdict is entered, the defendant isentitledto relief onappeal only if he demonstrates that the
juror's service caused him significant harm beyond the mere fact of conviction. See TEX.
CODE CRIM. PROC. ANN. art 44.46(2) (Vernon Supp. 1999); Hernandez, 952 S.W.2d at 71.

Appellant makes no attempt to show such harm in this cause. Point of error oneisoverruled.

In his second point of error, Appellant contends that article 42.12 and article 44.46 of
Texas Code of Criminal Procedure are respectively unconstitutional inso far as they purport
to restore aperson’ sright to serve onajury who was convicted of felony and who successfully

compl etes probation relative to such conviction. Appellant argues that such arestoration of



rights conflictswiththe Texas Constitution and its mandatory exclusion from juries of those

persons convicted of felonies. See TEX. CONST. art. XV1, 8§ 2. We disagree.

First, article 44.46 does not purport to restore a convicted felon’s ability to serve on
ajury. See TEX. CODE CRIM. PROC. ANN. art. 44.46 (Vernon Supp. 1999). Article 44.46
pertains solely to the reversal of a conviction on the basis of service on a defendant’s jury by
a disqualified juror. See id. It simply puts the burden on the defendant to raise the
disqualification of the juror before the verdict is entered or to show significant harm by the
service of the disqualified juror. Thus, we neednot address Appellant’s argument asit rel ates
to article 44.46 because it does not violate any constitutional provisionconcerning exclusion

of convicted felons from jury service.

Second, the court in Hoffman held that article 42.12 was constitutional asit relatesto
the district court’s authority to restore a person’s right to sit on a jury who successfully
completes the probation imposed by that court for afelony conviction. See Hoffman, 922
S.W.2dat 668-69; see also Payton v. State, 572 S\W.2d677,678-79 (Tex.Crim.App. 1978);
TEX. CODE CRIM. PROC. ANN. art. 42.12 § 20(a) (VernonSupp. 1999). The court inHoffman
rejected an argument identical to the one advocated by Appellant in his second point of error.?
Seeid. We agree with the Hoffman court’s holding that article 42.12 is constitutional and
does not conflict withany constitutional provisionrelatingto aperson’s abilityto sitonajury

who was convicted of felony offense.® Seeid. Appellant’s second point of error isoverruled.

The judgment of the trial court is affirmed.

2 The court in Hoffman also declined to follow a contrary holding reached by the court in R.R.E.

v. Glenn, 8384 SW.2d 189, 193 (Tex.App.—Fort Worth 1994, writ denied), a civil case. We find the holding
in Hoffman persuasive.

% Foran expansive and detailed analysis of this issue, see Hoffman, 922 S\W.2d at 667-69.
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/sl Joe L. Draughn
Justice

Judgment rendered and Opinion filed October 7, 1999.
Panel consists of Justices Y ates, Draughn, and Lee.*

Do Not Publish — TEX. R. APP. P. 47.3(b).

4 Senior Justices Joe L. Draughn and Norman Lee sitting by assignment.

5



