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OPINION

Appdlant was charged with the felony offense of carrying a weapon on the premises of an

educational inditution. He pleaded guilty and was placed on deferred adjudication. A motion to adjudicate

was subsequently filed, aleging appdlant violated the terms of his probation. Thecourt adjudicated his guilt

and assessed punishment et five years: confinement. We affirm.

Appdlant presents sevenissues, the mgority of which contain further or different issues within his

brief.



Under hisfirstissue, gppelant argues that the order of deferred adjudicationisvoid becauseit was
not Sgned; that it isinvalid because the docket sheet showsthe court actudly found gppelant guilty, and
that it fallsto conformto various sections of TEX. CODE CRIM. PROC. ANN. Art. 42.01 (Vernon1979).
He further argues that as the adjudication was five years after the origina deferrd, it violates the
requirement that ajudgment berendered and entered during the same term. Lasily, he argues that the court
faled to set a pre-sentence investigation, and that the judge hearing the motion to adjudicate could not
sentence appdlant to confinement as the judge granting him deferred adjudication five year’s earlier had
placed him on probation.

These arguments are without merit and are overruled. A supplementa transcript has been filed,
and the entire order of deferred adjudication is before us. We find it was duly signed and conformsto al
necessary requirements. The record contains awaiver of pre-sentence investigation, signed by appelant
and accepted by the court. There is no requirement that an order of deferred adjudication and order
adjudicating guilt be sgned by the same judge or within the same term. Laglly, we do not agree with
gppellant’ s interpretation of the docket sheet, and find it reflects the court as having made “no finding of
guilt” and placing appellant on deferred adjudication. Regardless, theorder of deferred adjudication clearly
defersafinding of guilt.

By hissecond issue, gppdlant aleges that his guilty plea regarding use of cocaine, the bass for the
adjudication hearing, wasinvoluntary as he was unaware that use of cocaine would violate his probation
terms. Thereis nothing in the record to support this dlegation, and theissueisoverruled. TEX. R. APP.
P. 38.1(h). Regardless, we note that the conditions of probation signed by appellant in the record clearly

stated that he was not to use or have any controlled substances.

Under histhird and fourthissues, appellant arguesthat if thereisavaid order deferring adjudication
in the record, then the deferred adjudication process under TEX. CODE CRIM. PROC. ANN. art.
42.12(5)(a) is uncondtitutiona asit punishes defendants prior to anadjudication of guilt or a conviction.
Appdlant’s argument has been rgected by this Court. Tackett v. State, 989 S.W.2d 855 (Tex. App.
—Houston [14" Dist.] 1999, pet. ref d). Appdlant’sthird and fourth issues are overruled.



Appdlant presents the novel contention under issue number five that deferred adjudication
probation is a form of davery. Appellant argues that as he was required to work for free under a
“community-servicework program,” he became adave of the State. Appdlant failsto brief thisissue or
cite any supportive authority, and hisfifth issueisoverruled. TEX. R. APP. P. 38.1(h).

We overrule gppellant’ srelated seventhissue, whichrequests this Court to abate the apped and
hold an evidentiary hearing as to events not in the record amountingto davery. Appelant did not brief his
argument regarding davery, and has not demonstrated good cause for this court to suspend the rules of
appellate procedure and abatethis cause for anevidentiary hearing. TEX. R. APP. P. 2 and 43.6; Torres
v. State, 804 SW.2d 918, 920 (Tex. App.—El Paso 1990, pet. ref’ d) (opinion on rehearing).

Findly, appdlant’'s sxthissue regquests usto abate the apped and order an evidentiary hearing
as to the voluntariness of gppellant’ s pleaof guilty to the use of cocaine. Asgrounds, appellant attachesto
his brief medica records and an afidavit sating that appellant had surgery for removal of abraintumor two
weeks after he pleaded guilty to the cocaine charge. These items apparently were not presented to the tria
court and are not in the record. Appellant complainsthetria court failed to hold an evidentiary hearing

on hismation for new trid regarding these dlegations.

The right to a hearing onamoationis not an absoluteright. Reyes v. State, 849 SW.2d 812, 815
(Tex. Crim. App. 1993). We review a trial court’'s decison not to set a hearing under an abuse of
discretion standard. 1d. As a prerequisite to a hearing, and as a matter of pleading, motions for new trid
must be supported by an affidavit of ether the accused or someone ese specificaly showing the truth of
the grounds asserted. Jordan v. State, 883 S.W.2d 664, 665 (Tex. Crim. App. 1994); Reyes, 849
SW.2d at 816. If the defendant’ s motionand afidavit are aufficent, ahearing onthe motionis mandatory.
Reyes, 849 S.W.2d at 816. We must determine whether the affidavit shows reasonable grounds that
would entitle the defendant to a hearing on the motion. Jor dan, 883 S.W.2d at 665. A motion for new
trid mus be suffident to put the trid judge on notice that reasonable grounds exist to believe a new trid
iswarranted. Sandoval v. State, 929 SW.2d 34, 36 (Tex. App. — Corpus Christi 1996, pet. ref’ d).

After areview of the clerk’ s record, we find that the motionfor new tria, swornto by appellant’s
counsdl on gpped, was insufficient to require anevidentiary hearing. Appdlant’ s sole contention was that



a brain tumor had rendered him unable to effectively asss in his defense a the motion to adjudicate.
Appdlant’ smotion was conclusory in nature. Jor dan, 883 S.W.2d at 665. Whileit may well betruethat
gopdlant had a brain tumor, the motion for new trid did not contain any affidavits from gopellant or his
physcians attesting to his medica condition or any imparment exiding at the time of the plea. Nothing
appearsin the record to substantiate these dlegations, and no abuse of discretion has been shown.

The judgment is affirmed.
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