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OPINION

Appdlant, Harris County, appedls ajury verdict in favor of gppellees (Blackwells). The county
gppeals on ten points of error. We affirm the triad court judgment.

BACKGROUND FACTS

On September 6, 1989, Harris County Sheriff’s Deputy Richard M. Blackwell was injured while
riding his motorcycle as he escorted a funera processioninHouston. Richard M. wastaken to Ben Taub

Hospital, where he died as aresult of hisinjuries.



Richard M.’ s parents, Richard and Linda Sue Blackwell, sued Harris County on behdf of Richard
M.’s two sons, Richard Michadl Blackwdll 11 and Robert Victor Blackwell. The Blackwells sued to
recover the benefits owed under the Texas Worker's Compensation Law. The trial court granted a
summary judgment againg the Blackwells on their daims and the Blackwells gppedled to thiscourt. Ina
published opinion, this court reversed the summary judgment infavor of the County. Theresfter, the case
proceeded totrid. Attrid, thejury returned averdict in favor of the Blackwells. Thetria court awarded
the Blackwdlls $392,572 for worker’s compensation indemnity payments. The County gppeals on ten
points of error. The Blackwellsfile two cross points of error.

DISCUSSION AND HOLDINGS

Initsfirg point of error, the County contendsthe tria court erred indenying itsmotionfor judgment
Nn.o.v. because therewas no evidenceto support the jury answer to jury questionone. The County argues
that the motion should have been granted because therewas no evidence (1) that Blackwell was acting in
the course and scope of his employment and (2) that escorting the funera procession was a duty he was
required to performasalaw enforcement officer. Inreviewing the denid of ajudgment n.o.v., dl tesimony
mugt be considered in the light most favorable to the party againgt whom the motion is directed. See
Dowling v. NADW Mktg., Inc., 631 SW.2d 726, 728 (Tex. 1982). “In acting on the motion, all
testimony must be considered in alight most favorable to the party againgt whomthe motionis sought and
every reasonable intendment deducible from the evidence isto beindulgedin that party’sfavor.” 1d. All
contrary evidence and inferences should be rgected. See Dodd v. Texas Farm Products Co., 576
S.W.2d 812, 814-15 (Tex. 1979). A judgment n.o.v. is proper only when the rendition of a directed
verdict would have been proper. See TEX .R. CIV. P. 301; Fort Bend County Drainage Dist. v.
Sbrusch, 818 SW.2d 392, 394 (Tex. 1991).

The County argues that Richard M. was not an employee, as defined by the Worker's
Compensation Act, at the time of the accident, because he was not being paid by the County for his
volunteer assgnment as afunera procession escort. It dso arguesthat Richard M. was not acting in the
course of hisemployment asa law enforcement officer, because he was not fulfilling a duty that he was

required to perform as alaw enforcement officer.



In our origind Blackwell opinion, we settled these two issues. See Blackwell v. Harris
County, Texas, 909 SW.2d 135, 140 (Tex. App.—Houston [14" Dist.] 1995, writ denied). There,
we held the following:

We have aready determined that escorting a motorcade for the purpose of

directing treffic is a law enforcement function. Further, the City of Houston requires dl

funera processions to be accompanied by peace officers for the purpose of directing

traffic. I1f Deputy Blackwell wasinthe course of directing traffic for the funera procession,
he did s0 as an agent of the County (citations omitted).

Seeid. Thus theonly issueleft for thejury was whether Blackwell wasa part of the funera procession
when he was struck and killed. If hewasapart of the procession, our origina Blackwell opinion held that
he was entitled to benefits under the Worker’s Compensation Act.

Our origind Blackwell opinion has become the law of the case. See Hudson v. Wakefield,
711 SW.2d 628, 630 (Tex. 1986). “The ‘law of the casg’ doctrine is defined as that principle under
which questions of law decided on appeal to a court of last resort will govern the case throughout its
subsequent stages.” 1d. (citing Trevino v. Turcotte, 564 SW.2d 682, 685 (Tex. 1978); Governing
Bd. v. Pannill, 659 SW.2d 670, 680 (Tex. App.—Beaumont 1983, writ ref’d n.r.e)); Kropp v.
Prather, 526 SW.2d 283 (Tex. Civ. App.—Tyler 1975, writ ref’d n.r.e)). Thus by narrowing the
issues in the successve stages of litigation, the law of the case doctrine achieves uniformity of decison as
well asjudicid economy and efficiency. See id. Thelaw of the case doctrine is based on public policy
and isaimed a putting an end to litigation. Seeid.

Because of the law of the case doctrine, we need not determine the issues we previoudy
determined—whether working as a volunteer escort satisfiesthe definitions of theWorker’ sCompensation
Act or if escorting afunerd procession fulfilled a duty that he was required to performas alaw enforcement
officer to satisfy the requirements of the Worker's Compensation Act. In our previous opinion, we
answered those questions. See Blackwell, 909 S.\W.2d at 140.

In short, we have aready decided the questions the County is asking usto address on this apped.

We decline to revisit them here. Therefore, we overrule the County’ sfirst point of error.



Initssecond point of error, the County contends the tria court erred indenying itsmotionfor new
trid because there was factudly insufficient evidence to support the jury’ s answer to jury question number
one. However, initsbrief the County admitsthat “. . . the most favorable evidence in support of thejury’s
answer isthat Blackwell participated in afunera escort a the time of injury.” For the County tobeliable
for worker’ s compensation benefits, this is the only evidence Blackwell’ s representatives needed to put
beforethejury. See Blackwell, 909 SW.2d at 140.

Only one standard of review is used in reviewing factud sufficiency challenges, regardless of
whether the court of appedsisreviewing anegdtive or affirmative jury finding or whether the complaining
party had the burden of proof ontheissue. See Merckling v. Curtis, 911 SW.2d 759, 763 (Tex.
App.—Houston[1st Dist.] 1995, writ denied); M. J. Sheridan & Son Co.v.SeminolePipeline Co.,
731 S.\W.2d 620, 623 (Tex. App.—Houston[1st Dist.] 1987, no writ). Indetermining factud sufficiency,
wemust weigh dl the evidence, both supporting and conflicting, and should set aside the verdict only if the
evidence is soweak, or thefinding is S0 againg the greet weight and preponderance of the evidence, that
it isclearly wrong and unjust. See Cain v. Bain, 709 SW.2d 175, 176 (Tex. 1986).

After reviewing the evidence, we find that the jury’s finding was not againg the greet weight and
preponderance of the evidence so that it is clearly wrong or unjust. The evidence showsthat Richard M.
had joined the funerd escort and wasinthe course of directing traffic for the funerd procession at the time
hisinjury occurred. Our previous opinion determined that in directing traffic for the funera procession,
Richard M. was an agent for the County. See Blackwell, 909 SW.2d at 140. That same opinion aso
determined that escorting amotorcade for the purpose of directing traffic was a law enforcement function.



Seeid. Theevidence was factudly sufficient to support thejury’s finding', and, therefore, we overrule

the County’ s second point of error.

Initsthird, fourth and fifth points of error, the County contendsthe tria court erred by refusing to
submit (1) its requested jury question number one, whichasked whether Blackwell wasan employee, (2)
an ingruction for question one defining “employee’, and (3) its requested jury question two as to whether

Richard M. recaeived hisinjury in the course of hisemployment. Wedisagree. Inour previous opinion, we

1 The evidence reveals that an eyewitness, Orval Downing, standing in a parking lot as the funeral

procession drove by, testified as follows:
Q: All right, sir. And then what happened?
A: | saw afuneral procession when | was going toward the parking lot and was watching
the funera procession go by and then stuck the key in the door of my truck to unlock it.
Q: Asyou were watching the funeral procession, then what else did you see?
A: | saw aHarris County Sheriff at that intersection at the light.

* * *
Q: Thiswould be the 610 and Ella intersection?
A: Yes, gr.
Q: You saw a Harris County Sheriff’s Department motorcycle officer right here
(indicating)?
A: Yes, gr.

Q: And what was the deputy doing?

A: He had traffic stopped.

Q: And then what's the next thing that you saw?

A: | saw the funeral procession go on through and him take off to catch up with the funeral
procession, and that’s when that lady pulled out in front of him.

Q: All right, sir. And did the lady pull out in front of him here at West 27" (indicating)?
A:Yes, gir.

Q: And prior to that time that was the officer up here (indicating) who was directing traffic?
A: Yes, gr.

Q: Did you actually see the collision itself take place?

A: Yes, gr.

Q: Please describe for us what you saw.

A: He was coming down Ella and that lady pulled out in front of him, and he hit her car right
by the door and went through the windshield and glanced right by the median.

Q: Is there any doubt in your mind, Mr. Downing, that the officer you saw directing traffic
here at the intersection of the 610 feeder and Ella was the same officer that was involved
in the collision here at 27" and Ella?

A: Same officer.



stated the conditions under which Richard M. would be an employee of the County. See id. The
County’ s questions and ingruction did not address those conditions, and, instead, attempted to relitigate
issues this Court had aready decided. Therefore, the trid court did not err in refusing to submit the
County’s proposed jury question number one and two or the ingtruction submitted with it question one.
We overrule the County’ s third, fourth and fifth points of error.

In its 9xth and seventh points of error, the County argues the trid court abused its discretion in
dlowing Sheriff Klevenhagen and Captain Henderson to give testimony regarding whether Officer
Blackwe | was furthering the business of Harris County at the time of the accident. The County arguesthat
by giving this testimony, these witnesses were offering legd conclusons on the ultimate issue in this case.
While we agree that this testimony was improperly admitted, we find the admission to be harmless error.
Under traditiona rules of agency law, so long asthereis other evidence on the issue of course and scope,
the admissionof testimony suchasthisisharmlesserror. Lynch Oil v. Shepard, 242 S\W.2d 217, 218-
19 (Tex.Civ.App.—Eastland 1951, writ ref'd). Because we find there is other evidence on course and

scope, we overrule the County’ s Sixth and seventh points of error.

Initseighth point of error, the County argues the trid court abused its discretion in admitting an
exhibit because (1) it contained legd conclusons on the ultimate issue in this case, and (2) is prohibited
from evidence under the Workers Compensation Act.  The Blackwells contend that the County waived
error because it did not properly or timely object. We agree with the Blackwells. Before the form was
admitted into evidence, the County obj ected on the grounds that the form had not been authenticated and
that it contained lega conclusions. After the form was admitted into evidence, the County rai sed another
objection, saying only, “Worker’s Compensation Act.” While this objection was closer to a proper
objection, it was not specific enough to cal the tria court’ sattention to the section of the Act that governs
the admisshility of theseforms. See TEX. R. APP. P. 33.1. We overrule the County’ s eighth point of

error.

In its ninth and tenth points of error, the County contends the tria court abused its discretion in
excluding the tesimony of two deputies who would have tetified that Richard M. was not paid by the
County for the activity in question and that he was a volunteer a the time of the accident. As discussed



above, our previous opinion had already determined thisissue. Seeid. However, the County arguesthat
the law of the case doctrine does not gpply to preclude the admission of this evidence. We disagree. Any
evidence of whether Richard M. was a volunteer at the time of the accident does not dter the fact that he
was acting as an agent of the County. Because we previoudy determined that an off-duty deputy (i.e., a
volunteer) who escorts a funera processionfor the purpose of directing traffic does so as an agent for the
County, the County did not need to present evidenceonthisissue at trid. See id. Thetrid court did not
abuseitsdiscretionwhenit excluded this evidence, and we overrule the County’ s ninth and tenth points of

error.

In two cross-points, the Blackwells contend (1) that the trial court abused its discretion in
precluding evidence of the fact that the County has now modified its position so that any officer injured
while escorting afunerd procession is now covered by the Worker's Compensation Act and (2) that the
trid court erred by exdudingtestimony froma Deputy James Kratz about his conversationwitha deceased
deputy who was involved in the funerd procession and had told Kratz that Richard M. had joined the
funerd processon a the time of the accident. In light of our decision affirming the judgment, these issues

are moot.

We overrule the Blackwells cross-points, and accordingly, affirm the judgment of the trid court.

Wanda McKee Fowler
Judtice
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