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OPINION

Appdlant was charged by indictment with the offense of failure to stop and render assistance.

Upon the State's recommendation, the tria judge accepted appellant’s plea of guilty, found the evidence
auffident to subgtantiate guilt, but withheld an adjudication of guilt and placed gppelant on community

supervison for a period of three years, assgned 90 hours of community service, and ordered restitution

inthe amount of $1,200. The State later filed a motion to adjudicate guilt. That motionaleged gppellant

committed another substantive crimina offense, namely injury to achild, and that he violated several terms

and conditions of his probation.



The subsequent crimind offense was tried before another judge. The jury in that case convicted

gopdlant of injury to a child. Following that conviction, the judge who originaly placed gppellant on

community supervision, conducted a punishment hearing on both the subsequent offense and the motion

to adjudicate guilt. At the conclusion of that hearing, the trial judge entered an order adjudicating

gopellant’ s guilt, revoked the community supervison, and assessed punishment at five years confinement

in the Texas Department of Crimina Justice—Inditutiona Division.

In asngle point of error, gopellant contendsthe tria court was without authority to proceed in the

absence of avalid plea by appdlant to the motion to adjudicate. We will begin with a brief recitation of

thefacts. Immediatdy prior to the combined punishment hearing onthe Stat€' s motion to adjudicate guilt
and the subsequent offense of injuryto a child, the tria judge swore inthe witnesses. The State proceeded
with itsfirg witness. During that testimony, the following exchange occurred:

THE COURT: Interrupt for just a minute. Just so the record is clear, you have the
records, [defense counsdl] told me your dient pleadstrue to the technica dlegationsinthe
Motion to Adjudicate?

DEFENSE COUNSEL: That'sright.

THE COURT: And he doesn’t want to be arraigned onthe Motionto Adjudicate, or does
he want to be arraigned?

DEFENSE COUNSEL : Whatever the Court’ s preference on that.

THE COURT: It syour client’s choice. | don't care.

DEFENSE COUNSEL : We would waive it, Judge.
THE COURT: Okay. ..

1

The docket sheet reflects. “Defendant waived reading of Motion to Adjudicate Guilt and

enters a plea of “True.”



Appdlant contends that by not persondly entering a plea to the dlegations in the motion to
adjudicate guilt, the trid court was without authority to proceed. We disagree for the following reasons.

Firg, from the colloquy above, it is readily gpparent that the trid court was prepared to arraign
gppdlant onthe motionto adjudicate guilt and to hear his pleato the dlegations therein. However, defense
counsd waived araignment. Thiswaiver is condggtent with the trid court’s remarks that defense counsd

had indicated prior to the hearing that appellant would plead true to the “technica alegations.”

Second, there is no requirement that a defendant on community supervison enter a plea to the
dlegaionsinthe motion. See Detrich v. State, 545 S\W.2d 835, 837 (Tex. Crim. App. 1977) (due
process does not require that a pleabe entered at a hearing to revoke probation); Anthony v. State, 962
SW.2d 242, 246 (Tex. App.—Fort Worth 1998, no pet.). Therefore, the fact that appelant faled to
enter apleadid not deprive thetria court of jurisdiction.

Third, a party may apped only that which the Legidature has authorized. See Galitz v. State,
617 SW.2d 949, 951 (Tex. Crim. App.1981); and Phynesv. State, 828 S\W.2d 1, 2 (Tex. Crim. App.
1992). In the context of deferred adjudication probation, the Legidature has specificaly prohibited an
appeal from a determination to proceed with an adjudication of gult on the origind charge. See TEX.
CODE CRIM. PROC. ANN. art. 42.12, § 5(b) (Vernon Supp.1999) (No apped may be taken from the
determinationby thetrid court of whether it proceeds with an adjudication of guilt onthe origind charge);
Connolly v. State, 983 S.W.2d 738, 740 (Tex. Crim. App. 1999); and Sanders v. State, 944
S.W.2d 448, 450 (Tex. App.—Houston [14th Dist.] 1997, no pet.) (noting prohibition againg direct
appea of determination to adjudicate is totd). The Court of Crimind Appeds has noted "from the
beginning of deferred adjudication practice that the Legidature meant what it said in Article 42.12, Sec.
5(b)." Olowosuko v. State, 826 S.W.2d 940, 942 (Tex. Crim. App. 1992).

This prohibition applies regardless of the dleged error. In Phynes v. State, 828 SW.2d at 2,
the court refused to consider the defendant’ s arguments concerning aviolationof hisright to counsd. As
dtated by the court: “It naturdly followsthat whenalegidative enactment says an accused may not appeda
adeterminationto adjudicate, thereis no right to do so. Therefore, even if appelant's right to counsd was
violated, he may not use direct appeal asthe vehide whichto seek redress.” Id. Smilarly, the Fort Worth



Court of Appedls declined to review the trial court's decison to adjudicate guilt when the defendant
contended the plea of true was involuntary. See Gareau v. State, 923 SW.2d 252, 253 (Tex.

App.—Fort Worth 1996, no pet.).
Because of this legidaive prohibition on the right to entertain an appeal from the trial court's
decison to adjudicate guilt, dismissd is the appropriate dispostion.

For these reasons, this gpped is dismissed for want of jurisdiction.
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