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OPINION

A jury found appdlant John Charles Eaglin guilty of murder and sentenced him to 99 years

confinement. He brings two points of error, aleging (i) illegd arrest, searchand saizure, and (ii) ineffective
assgance of counsd. We affirm.

Inthe late evening of January 17, 1997, Thomas Joseph Brown was shot and killed in his Pasadena
driveway as he arrived home from his employment as manager of a Houston building supply store. Hiswife

and neighbors ran outside after hearing the gunshots, and saw a black male run into a gray four-door
Oldsmohile or Chevrolet and quickly drive off.



Pasadena police were digpatched and appellant was seen a few minutes later driving agray four-
door Chevrolet afew blocksfromthe Brown residence. He was pulled over by the police, but sped away
when the officer approached the vehicle. A high-speed chase ensued until gppellant lost control of his
vehicle, crashed into a construction barricade and escaped on foot. A “fleeing suspect” police broadcast
described hmas ablack male weighing about 145 pounds and wearing ablack shirt. The arresting officer
recalled the description as being for “ablack mae’ in the Beltway 8 area. The officer spotted appdlant
waking inanearby church parking lot, whichwas afew hundred yards fromBeltway 8 and the only building

in the otherwise undeveloped area.

The police officer gpproached appellant with his gun drawn, and told gppellant to place his hands
on the police car. The officer began a quick pat down, a which point gppellant stated he had agun in his
pocket. Bdligicstesting later reveded that appedlant’ s gun was the one used in Brown's homicide, and a
cdlular telephone found in appellant’s pocket was traced to a phone call made to Brown's store shortly
before the shooting. Appelant subsequently signed a written statement admitting he had shot Brown, but
testifying later a trid in his own behdf, recanted and blamed a friend who had switched cars with him.

In his firg point of error, appelant contends that the gun and cdlular phone were products of an
illegd arrest based on an inadequate description of the fleaing suspect. Appellant argues that when the
officer pulled his gun and stopped appdlant inthe parking lot, it was a warrantless arrest without probable
cause, the State argues it was avaid temporary detention at which point appelant voluntarily informed the
officer of the concedled handgun.

InTerry v. Ohio, 392 U.S. 1, 19,88 S. Ct. 1868 (1968), the Supreme Court recognized three
categories of police-civilian interaction: (1) encounter; (2) temporary detentionor stop, and (3) arrest. We
know that of the three categories, only investigative detentions and arrests amount to “ seizures’ of persons.
See Terry, 392 U.S. a 19. Law enforcement officers may stop and briefly detain persons suspected of
crimind activity onlessinformationthanis congtitutionaly required for probable causetoarrest. See Terry,
392 U.S. at 22; Davisv. State, 947 SW.2d 240, 244 (Tex. Crim. App. 1997).

To judify an investigative detention, the officer must have reasonable suspicion. See Terry, 392
U.S.at21;Davis, 947 SW.2d at 242-43. Aninvestigative detention not based upon reasonable suspicion



Is unreasonable, and, thus, violates the Fourth Amendment. Id. The reasonableness of a temporary
detention mugt be examined in terms of the totdlity of the circumstances, and will be judtified when the
detaining officer has specific articulable facts, whichtakentogether with rationd inferencesfromthosefacts,
lead him to conclude that the person detained is, has or soon will be engaged in crimind activity. Woods
v. State, 956 S.W.2d 33, 38 (Tex. Crim. App. 1997). Where saverd officersareinvolved in investigating
acrime, the sum of information known to the cooperating officers at the time of arrest is to be considered
indetermining whether probable cause existed for the arrest. Rodriguezv. State, 975 S.\W.2d 667, 669
(Tex. App. — Texarkana 1998, pet. ref’d). Asrecognized in Woods, there may be instances when a
person’s conduct viewed in a vacuum, appears purely innocent, yet when viewed in the totality of the
circumgtances, gives rise to reasonable suspicion. 956 SW.2d at 38. A suspect is not necessarily
subjected to an arrest where officers draw their weapons and request the suspect to exit his car or submit
to asafety pat down. See Marsh v. State, 684 SW.2d 676, 679 (Tex. Crim. App. 1984).

In the present case, the homicide suspect had been seen fleeing in a gray four-door Chevrolet or
Oldsmobile. He was described as a black male. Appellant was seen a few blocks from the Brown
residencejust momentsafter the shooting, driving agray four-door Chevrolet. When approached by police,
he sped away in a 100-mph chase until he crashed his car and escaped on foot. Inapproaching gppellant
in the parking lot moments after the crash, the invedtigating officer was responding to a “fleeing suspect”
police broadcast, and was looking for a lone black mae fleeing on foot in the immediate Beltway 8 area.
Appdlant wasalone black mae on foot in the immediate Beltway 8 area, and was spotted around the only
building located dong alarge undeveloped area of open field. When the officer saw appellant and turned
on his patrol car lights, appellant changed direction and started walking away from him. When the officer
then pulled up next to him, gppellant turned around and put his hands up inthe arr.

While gppdlant argues that at each separate step of these events no probable cause or reasonable
sugpicionwas shown, thisis not the proper test under Woods. Looking at the totality of the circumstances,
we find that the officers in this case articulated specific facts which, when taken together with rational
inferences, led them to conclude that appdlant had been involved in crimind activity. The officers had
reasonable suspicion which judtified the investigative detention of appellant. Officers who detain a suspect
for investigation are permitted to use such force as is reasonably necessary to effect the goas of the stop,
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including investigation, maintenance of the satus quo and officer sefety. Rhodes v. State, 945 SW.2d
115, 117 (Tex. Crim. App.), cert. denied,  U.S. _ , 118 S.Ct. 236 (1997). A limited search for
weapons is permissible whereit is reasonably warranted for the officer’ ssafety. Rodriguezv. State, 975
S\W. 2d 667 (Tex. App. — Texarkana 1998, pet. ref’d). Appdlant voluntarily stated he was carrying a
concealed weaponat the inception of the safety pat down, prior to it being discovered by the investigaing

officer, and the officer’ s actions were reasonable.

Wediginguishthis case fromthat of Farmah v. State, 883 S.\W.2d 674 (Tex. Crim. App. 1994).
In Far mah, avehicle reportedly involved inanunsolved sexual assault case was spotted alongside aroad
some nine days after the assault, with the defendant sitting on  the trunk. He was unable to give the
iInvesigating officer a fixed address, and the officer arrested him as a suspect in the assault, prior to
questioning him about the offense. The defendant was black; the two suspectsinthe assault case had been
black. The complainant was unable to identify him from a photo soread. Nonethdless, the officer told the
defendant he had been positively identified, and he Sgned a written confession to the assault.

The Texas Court of Crimina Appedls reversed the conviction, finding lack of probable cause for
the defendant’ sarrest. The Court stated that dthough the officers may have had probable cause to believe
the car wasinvolved in the offense, there was nothing to connect the defendant to the offense beyond his

race and his aleged ownership of the car.

We are presented withadifferent set of consderations here. Appellant was seennot days after the
offense but within minutes after the homicide, driving acar matching the description of the one seen speeding
away fromthe shooting. He was gpproached not in someremote location, but within the exact geographical
areagiveninthe police broadcast, based upon the location of the homicide and of the abandoned crashed
vehicdle. He was not detained and immediately arrested for suspicion of murder, but was stopped for
questioning after initidly trying to evade the investigating officer. The complained-of wegpon wasnot seized
fromappd lant during a post-arrest search, but, rather, came to light whenappe lant voluntarily stated he was
carrying aconceded wegpon. Thecdlular phonewasfound during afollow-up pat down following remova
of the concealed handgun. We find no error.

Appelant’ sfirg point of error is overruled.



In appellant’s second point of error he asserts that he was denied reasonably effective assistance
of counsd in violation of the sixth and fourteenthamendmentsto the United States Congtitution and Article
1, Section 10 of the Texas Congtitution.

The standard of review for evduaing dams of ineffective assistance of counsd during the guilt-
innocence phase of thetrid issat forth in Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct.
2052, 2064 (1984). See Hernandez v. State, 726 SW.2d 53, 54-5(Tex. Crim. App. 1986). Appdlant
must show both (1) that counsdl’ s performance was so deficient that he was not functioning as acceptable
counsel under the sixth amendment, and (2) that but for the counsd’ s error, the result of the proceedings
would have been different. Strickland, 466 U.S. at 689, 104 S. Ct. at 2064.

It is gppellant’s burden to prove ineffective assistance of counsd. 1d. He must overcome the
presumption that, under the circumstances, the chalenged action might be consdered sound trid strategy.
Id.

Appdlant damsthat his counsd falled to preserve error regarding the admission of the handgun and
cdlular phone seized as aresult of anillegd arrest. However, this argument presumes that the items were
fruits of anillegal search and seizure. Aswe determined under gppellant’ sfirst point of error, the detention,
investigationand search were lawful, and appellant’ s second point of error ismoot. Regardless, therewas
no motion for new trid hearing in this case, and therefore the record is slent as to why gppdlant’s trid
counsel acted or failed to act in regard to the matters asserted by gppellant. To find the trial counsd was
ineffective solely based on appdlant’s argumentswould call for speculation on our part, which we will not
do. See Jackson v. State, 877 SW. 2d 768, 711 (Tex. Crim. App. 1994).

Appdlant’ s second point of error is overruled.

The judgment below is affirmed.

D. Camille Hutson-Dunn
Judtice
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