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OPINION

Over hispleaof not guilty, ajury found gppellant, Robert Gonzaes Rodriguez, guilty of the fdony

offenseof aggravated sexua assault of achild. See TEX. PEN. CODE ANN. §22.021(a)(1)(B)(i) (Vernon
Supp. 2000). The jury assessed gppellant’s punishment at ten years' confinement and afine of $10,000.

The juryrecommended aprobated sentence, whichwasincorporated into the judgment. Appellant appeds

his conviction on two points of error. We affirm the tria court’s judgment because both legaly and

factualy sufficient evidence support appellant’s conviction.



FACTUAL BACKGROUND

On February 10, 1998, about two weeks after his divorce from Lydia Casteneda, his wife of
twenty-two years, appellant, Robert Gonzales Rodriguez, spent the better part of the day at hishome with
his sixteen year-old son, RR. Two of R.R.’s fifteen year old femae friends were adso present, one of
whom was R.R.’s girlfriend. This being a school day, appellant assisted the children in skipping schooal.
He provided them with acohol during the day and again in the evening. That night, Casteneda went to
gppdlant’s home (formerly the marital home of Casteneda and gppellant) to locate their sixteenyear old
son, R.R. As she approached the house, she heard noises that indicated sexua activity was occurring in
her son’'s bedroom. She proceeded to unlock the front door with her house-key and rushed to R.R.’s
bedroom. Therecord isunclear asto whether she forced open the door after yelling for the personinsde
to open it (whom she suspected to be R.R.), or went back outside and climbed in through the bedroom
window. However, Casteneda testified that once she entered the room she found appellant having sexua
intercoursewithafifteenyear old girl, which continued even after Casteneda came in the room and began
screaming. Thegirl (*JW.”) remembers nothing of the sexua encounter because, as she testified at trid,
she was drunk to the point of being “blacked out.” JW.’sintoxication resulted from drinking the acohol
gppellant, athirty-nine year old adult, provided.

Limited lighting existed in the house thet night. The only dectricity in the house came from alamp
powered by an extension cord connected to an outlet & aneighboring house, Sparse lighting illuminated
the room where Casteneda saw gppdlant and J.W. having sexud intercourse. Castenedatestified that she
did not see gppellant’s penis on that night, nor did she see actua penetration. Nevertheless, she testified
to recognizing appel lant, her husband of twenty-two years, “moving on top of” JW. onthefloor of R.R.’s
bedroom. Moments later she got into an argument with gppellant and she saw JW. running out of the
bedroom into the hdll, naked. The only other people inthe house at thistime were R.R. and his girlfriend,
who had locked hersdf in the master bathroom when al the commotion began.

JW. could tedtify to very little that occurred that night due to the fact that she “blacked out” at
some point. However, she tedtified with certainty that she wore under her clothes that night a bra and
panties, and those were missing when she came-to at the hospitd early the next morning.  Furthermore,



RR. tedtified that shortly after his mother came on the scene, he saw JW. crawling on the floor with her
pants on backwards pulled up hafway with no pantieson. R.R. aso testified that gppellant was wearing
only pants and, possibly, amuscle shirt when he saw him. Officer Damon Oliver testified that during his
search of the home, he found, among other things, panties on the floor of the room where the sexua

intercourse dlegedly occurred.
DISCUSSIONANDHOLDINGS

In histwo points of error, gopelant contends thet the evidenceis legdly and factudly insufficient
to support his convictionfor aggravated sexua assault. In particular, he contendsthat the Statefailed either
to present any evidence or factudly suffident evidencethat he penetrated J.W.’ sfemde sexud organ. We
disagree.

Whenboth legd and factud sufficiency points of error are raised, this court mugt firgt examine the
legd sufficiency of the evidence. See Clewis v. State 922 SW.2d 126, 133 (Tex. Crim. App. 1996).
When reviewing the legd sufficiency of the evidence, this court must view the evidence in the light most
favorable to the prosecution and determine whether any rationd trier of fact could have found the essential
elementsof the crime beyond areasonable doubt. See Jackson v. Virginia, 443U.S.307,319(1979);
Garrett v. State, 851 S.W.2d 853, 857 (Tex. Crim. App. 1993). Thissame standard of review applies
to cases invalving both direct and circumgtantia evidence. See King v. State, 895 SW.2d 701, 703
(Tex. Crim. App. 1995). On apped, this court does not reevaluate the weight and credibility of the
evidence, but we consider only whether the jury reached arational decison. See Muniz v. State, 851
S.W.2d 238, 246 (Tex. Crim. App. 1993).

When conducting a factud sufficency review, we do not view the evidence in the light most
favorable to the verdict, but we set aside the verdict “only if it is so contrary to the overwheming weight
of the evidence as to be clearly wrong and unjust.” Clewis, 922 SW.2d at129. To do this, “[t]he court
reviews the evidence weighed by the jury that tendsto prove the existence of the dementd fact in digpute
and comparesit withthe evidence that tends to digprove that fact.” Johnson v. State, 23 SW.3d 1, 7
(Tex. Crim. App. 2000). Since the State bears the burden of proving each dement of acriminad offense
at trid, an appelant may chalenge the sufficiency of the evidence used to establishan dement of the offense



by claming that evidence supporting the adverse finding is“so week asto be factudly insufficient.” 1d. at
11. We are mindful, however, that we must give gppropriate deference to the judgment of the fact finder
S0 as to not supplant the fact finder’ s function as the exclusive judge of the weight and credibility given to
witness testimony. See id. a 7. Furthermore, the sufficiency of the evidence is not destroyed by
contradictions or conflictsbetweenthe witnesses' tetimony. See Weisinger v. State, 775 S.W.2d 424,
429 (Tex. App.—Houston [14™ Dist.] 1989, writ ref d). Instead, these things relate soldly to the weight
of the evidence and the credibility of witnesses asdetermined by thejury. Seeid. Thejury doneresolves
conflicting tesimony inthe record. See Heiselbetz v. State, 906 S.W.2d 500, 504 (Tex. Crim. App.
1995). A reviewing court is not at liberty to subgtitute its conclusions for that of the jury, nor may it
interfere with the jury’ s resolution of conflictsin the evidence. Seeid.

Sexud assault is proven when the State proves beyond a reasonable doubt that the defendant
“intentionaly or knowingly causes the penetration of the anus or femae sexud organ of a child by any
means.” TEX. PEN. CODE ANN. § 22.021(a)(2)(B)(i) (VernonSupp. 2000). Inaggravated sexua assaullt
casesin Texas, achild is*“a person younger than 17 years of age who isnot the spouse of the actor.” 1d.
at 8§22.011(c)(1). Penetration of thefemae sexua organ may be proven by circumstantial evidence. See
Villalonv. State, 791 SW.2d 130, 133 (Tex. Crim. App. 1990). Circumgantid evidenceisneither less
trustworthy nor less probative than direct evidence. See Jiminez v. State, 953 S.W.2d 293, 297 (Tex.
App—Austin 1997, no writ). The victim need not testify asto penetration. See Villalon, 791 SW.2d
at 133. Furthermore, proof of even the dightest penetration of thevictim’sfemae sexua organ issufficient
to susainaconvictionfor aggravated sexua assault. See Malonev. State, 935 S.W.2d 433, 439 (Tex.
App—Tyler 1996, no writ) (citing Nilsson v. State, 477 S\W.2d 592, 595 (Tex. Crim. App. 1972)).

LEGAL SUFFICIENCY

Appdlant argues that the evidence is both legdly and factudly insufficent to prove penetration.
He argues legd inaufficdency because no one tedtified as to seeing any penetration or as to the medica
results of penetration. JW. could not have because she was “blacked out” at the time as aresult of the
acohol provided to her by appdlant. Casteneda testified that she did not see gppellant’ s penis, but that
she saw two bodies, gppelant ontop of JW., movinginamanner indicating sexud intercourse. Moreover,



immediately theregfter, R.R. saw JW. crawling onthe floor withher pants pulled on only hafway and with
no underpants. JW. testified that she wore underpantsthat evening. Appelant pointsto the limited lighting
inthe house and the contradictions in testimony as to whether Casteneda came through the door toR.R.’s
bedroom or the window, and even the influence of the fact that Casteneda and appellant were recently
divorced when this incident occurred, to argue that the evidence was insufficient. However, these were
al matters for the jury to resolve. “Even when potentid inferences raised by evidence arein conflict, we
‘must presume thet the trier of fact resolved any such conflict in favor of the prosecution and must defer
to that resolution.”” See Malone, 935 S.W.2d at 437 (quoting Turro v. State, 867 S.W.2d 43, 47
(Tex. Crim. App. 1993)). Nothing in 22.021 requires the State to prove aggravated sexual assault of a
childthroughmedicd or scientific evidence. See TEX. PEN. CODE ANN. § 22.021 (VernonSupp. 2000).
Thus, applying our deferentia standard of review, we concludethat arationa trier of fact could have found
beyond a reasonable doubt that appellant committed the offense of aggravated sexud assault of a child.
See Jackson v. Virginia, 443 U.S. 307, 319 (1979); Garrett v. State, 851 S.W.2d 853, 857 (Tex.
Crim. App. 1993).

FACTUAL SUFFICIENCY

Appdlant argues factud insuffidency because he contends that snce no one tedtified to
penetration, the jury must have based its verdict onbias because of itsdistaste for the impropriety of dl of
gppellant’ sactions occurringonFebruary 10, 1998. Though an adult providing acohal tojuveniles, helping
themskip school, and being found in a compromising Stuation withajuvenile isno doubt distasteful, more
evidence than just that existed in the record. R.R. testified that J.W. was not wearing panties after the
incident, and Casteneda testified as to actudly seeing sexud intercourse, and to seeing JW. naked. This
iscrcumgtantial, but not insufficient, evidence of penetration. Thus, thejury’ sdecisionwasnot so contrary
to the weight of the evidence as to be manifestly unjust and does not shock the conscience; nor does it
clearly demondrate bias. See Clewisv. State, 922 SW.2d 126, 134 (Tex. Crim. App. 1996). Thus,
we hold the evidence supporting the finding of penetration was not so week asto be factudly insufficient.
See Johnson v. State, 23 SW.3d 1, 11 (Tex. Crim. App. 2000).



CONCLUSION

We find that the evidence was legdly and factualy sufficdent to support the jury’ sfinding of guilt.
Accordingly, we affirm the judgment of the trid court.
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