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OPINION

Thisisan appeal fromatake nothing judgment entered againgt appellant, State Pipe & Supply, Inc.
d/b/a Panther Pipe & Supply, Inc. (“Panther”) on Panther’s daim for payment for goods delivered to
Trident Steel Corporation. Panther asserts six issues on gpped. We affirm the judgment of thetrid court.

Background



Panther isthe exclusve digtributor of Pusan ailfied tubing in America. Trident is awholesaer of
tubular goodsin the oil and gasindustry. In January 1997, Trident contacted a supplier, Calibre Pipe &
Supply, Inc., to purchase tubing. In connection with this purchase, Trident agreed to pay Cdibre cash in
advance. Cdlibre sent two invoices to Trident for this tubing and Trident paid Cdlibre approximately
$640,000.

To obtainthe tubing for sde to Trident, Cdlibre contacted Panther. Panther and Cdlibre discussed
acombinationsale/trade, but ther negotiations were never reduced to a written agreement. Althoughthe
agreement between Trident and Calibre was separate from Calibre’ sdedings with Panther, the partiesal
knew that Panther was the supplier of the tubing to Cdibre and Trident was the ultimate buyer.

Whenthe tubing was not ddlivered and Trident was unable to communicatewithCalibre, Trident's
president, Kevin Beckmann contacted Panther directly and requested a paper transfer of thetubingdirectly
to Trident, thereby bypassing Cdibre completely. Beckmann spoke to Joseph Schumacher, President of
Panther. A “paper transfer” was defined by Panther as atrandfer of title to tubing in a pipe yard without
actudly moving the goods. Trident took possession of the tubing and Panther sent invoices to Cdlibre.
Cdlibre refused to pay and eventualy filed Chapter 7 bankruptcy. Panther then filed this suit againgt
Trident. Cdibreisnot a party to this suit.

Sale Without Title

Initsfirg point of error, Panther damsthe trid court erred in holding that Panther was entitled to
payment only from Cdibre based on what Panther cdls a“sde without title’ theory.

Inits concdlusons of law, the tria court found that there was no contract between Panther and
Trident. Thetrid court further found that, by making payment of the tota invoice price for the tubing,
Trident fully performed its obligation under its contract with Cdibre. Findly, the court concluded that
Panther was entitled to payment from Calibre, but was not entitled to payment from Trident.

Based on these conclusons, Panther clamsthetrid court’s judgment indicates that a sde from
Panther to Cdlibre and from Cdibre to Trident was actualy performed. Because Panther did not actudly
deliver the tubing to Cdlibre, and Cdibre did not actudly ddliver the tubing to Trident, Panther clamsthere



isno evidentiary or statutory support for the judgment. Becausethe ddivery of the tubing and payment did
not occur as contemplated in the origina agreements between the parties, Panther clamsthat title could
not have passed fromCalibreto Trident. Thus, Panther reasonsthat any sale found by the trid court was
a“sdewithout title” Panther admits that no authority prohibitsabuyer from shipping goods directly to a
customer, but Panther argues this authority isirrelevant because Calibre was never a buyer.

Conclusions of law will be uphdd on apped if the judgment can be sustained on any legd theory
supported by the evidence. See Johnston v. McKinney American, Inc., 9 SW.3d 271, 277 (Tex.
App.—Houston [14th Digt.] 1999, pet. denied); Spiller v. Spiller, 901 SW.2d 553, 556 (Tex.
App.--San Antonio 1995, writ denied). Conclusionsof law will not bereversed, unlessthey areerroneous
as a mater of lav. See Hitzelberger v. Samedan Oil Corp., 948 SW.2d 497, 503 (Tex.
App.—Waco 1997, pet. denied). In addition, atria court's conclusons of law are reviewed de novo as
lega questions. See id. Incorrect conclusions of law will not requireareversa, however, if the controlling
finding of facts will support acorrect legd theory. Seeid.

The record shows that Panther, who had title to the goods, ddivered the goods to Trident, with
knowledge that Trident had aready paid Cdibrefor the goods. Theobligation of asdler isto trandfer and
deliver and the obligation of abuyer isto accept and pay in accordance with the contract. TEX. BUS. &
COM. CODE ANN. § 2.301 (Vernon1994). Panther did not fulfill its obligation to Cdlibre to ddliver the
pipeto Calibre. Instead, it voluntarily transferred the goods to Calibre’ s purchaser, without areservation
of title or ademand for payment from Trident.

Asagenerd rule, avendor can convey no greater right or titlethanhe has. See Lusev. Crispin
Co., 344 SW.2d 926, 931 (Tex. Civ. App.—Houston1961, writ ref’ dn.r.e.). Thisgenerd rule, however,
contemplatesa smple trandfer from one party to another where no other dement intervenes. Seeid. The
indant case was not a smple transfer from one party to another, but involved a contract for a sdle to one
party and a subsequent sale from that party to another party. Although Panther arguesat lengthregarding
its “sde without title’ theory, with citations to sections of the Uniform Commerciad Code (“UCC”),
disposition of this case was not expresdy based on the UCC and the facts of this case are not nesatly



decided by application of the UCC. Instead, case law presented to the trid court offersanother basis for
thetria court’s judgment.

InLuse v. Crispin Co., Crispin agreed to sdl pipeto Transcontinental Oil Company, who was
tosdl thepipeto Luse. Seeid. a 927. Crigpin knew that Transcontinenta intended to resdll the pipeto
Luse. Seeid. Luse however, did not know that the pipe originated with Crispin. See id. at 928.
Crispin shipped the pipe to Union City Transfer Company, the location requested by Luse, under an open
hill of lading, withno reservation of title and no requirement of payment on ddivery. Seeid. at 928, 930.
Lusepaid Transcontinenta for the pipe, but Transcontinenta did not in turn pay Crispin. Seeid. at 929.
The transfer company, which hdd the pipe inits yard, brought an interpleader action againgt Luse and
Crispin. Seeid. at 927. Although Luselog in thetrid court, the appellate court reversed and rendered
judgment for Luse, finding thet, under the circumstances, the parties contemplated that the sale wasto be
completed when the pipe was delivered, and title would passto L use upon his purchase of the pipe from

Transcontinental. Seeid. at 931.

Inreaching this conclusion, the court considered the fallowing facts: (1) Crigpin knew the pipewas
shipped to effectuate asde by Transcontinental to Luse; (2) payment was to be made by Luse directly to
Transcontinental; and (3) Crispin shipped the pipe by openhill of lading without retaining title and without
requiring payment on ddlivery. See id. 930-31. These facts convinced the court there was no evidence
Crigoindid not intend for titleto pass. See id. The court concluded thiswas*not a case of mere ddivery
of the pipe but delivery coupled with the indida of titte commonly relied upon by business men in thear
dedlings, coupled with Crispin’ sknowledge that the pipe was being sold to Luse.” 1d. at 931. The court
further supported its holding on the following equitable ground:

Evenif Crigoin had the right to avoid the sdle insofar as Transcontinenta is concerned, a

matter uponwhichwe need not pass, it did not have suchright after Lusein good faith hed

bought the pipe from Transcontinental and paid for it in full. If Crigpin did not give to

Transcontinenta through the open bills of lading, through ddivery to the carrier, and

through ddlivery to the storage yard for Luse saccount, title to the property, it passed to

Transcontinenta the unquestionable indicia of title and gpparent ownership, sothat inany
event Luse Obtained [dc] title by virtue of an estoppd.

Moreover, the law iswell settled that Luse and Crispin, being equdly entitled to
consderation, if one of the partiesmust suffer lossfor the falure of Transcontinentd to pay
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Crisoin for the pipe, the loss should fdl upon Crispinwhich had full knowledge of the
transaction and the means of protecting itself by the smple expedient of
trangporting the pipe under a shipper’s order bill of lading or Stipulating on the hill that
delivery was to be made only upon condition of prior or concurrent payment of the
purchase price.

Id. at 932 (emphasis added).

Althoughthe factsin Luse are dightly different, we find Luse sufficiently andogous to support the
trid court’ sjudgment inthe ingtant case. Panther wasto ddiver tubing to Calibre and obtain payment from
Cdlibre. Therecord doesnot show that Panther’ soral agreement required cash ondelivery. Panther knew
that the tubing was for eventua sdeto Trident.

Trident, on the other hand, contracted with Calibre to purchase the tubing and agreed to pay
Cdibrein advance. Trident knew that Cdibre was to obtain the tubing from Panther. Trident paid the
agreed priceinadvanceto Calibre. After payingfor thetubing and experiencing difficulty in communicating
with Calibre, Trident contacted Panther directly, asking Panther to paper transfer the tubing directly to
Trident. Panther agreed to do so, with knowledge that Trident had aready paid Cdibre for the tubing.
When Panther paper transferred the tubing to Trident, Panther neither placed any conditions upon the

transfer nor demanded payment before the transfer.

Panther attempts to distinguish Luse on the ground that the buyer in Luse used ahill of lading to
pass title from the sdller to the buyer and thento the buyer’ scustomer.! Thefactsin Luse, however, show
that Crispin knew the pipe was for eventual sdle to Luse and that Luse had requested ddlivery to the
gsorageyard. Seeid. The gppelate court focused on Crigpin’ s knowledge and its ability to protect itsdf,
not on the language in the bills of lading. See id. at 932. Because the language in the bills of lading was
not relevant to the court’ s holding, we do not find it to be adigtinction that prevents gpplication of Luse

to the facts of this case.

1 The bills of lading in Luse read, “Consigned to Transcontinental Oil Company % C.P. Luce [sic]
% Union City Transfer Company, destination Beaumont, Texas.” 344 SW.2d at 928.
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Panther knew that the tubing was to be sold to Calibre for eventud sdeto Trident and the paper
transfer wasto effectuatethis sde. As Panther Satesin its brief, “Title could be transferred to abuyer by
adocument of title, such as a paper transfer ....” The paper transfer to Trident in this case had the
indida of title, coupled with Panther’ s knowledge that the tubing was being sold to Trident. Panther could
have refused to transfer the pipeto Trident because it had no agreement with Trident. Panther could have
indsted uponddivery to Cdibre, rather than ddivery to Trident. Panther could have demanded payment
from Trident prior to transfer or could have made the transfer conditiona upon payment from Trident.
Panther’ sfalureto choose any of these courses of actionindicatesthat Panther intended to obtain payment
from Cdlibre and intended Trident to obtain title to the tubing. Nothing Panther actudly did, until it filed suit,
indicated that Panther intended to retain title or that Panther expected payment from Trident. We do not
interpret the trid court’s conclusons of law to determine that a sdle without title occurred. Instead, we
interpret the tria court’s conclusions to hold that title passed when Panther, knowing dl of the facts about
the transaction, voluntarily paper transferred the tubing to Trident. Becausethetriad court’sconclusonthat
Trident is not indebted to Panther may be upheld on any legd theory supported by the evidence, we find
no error in the conclusion that Panther was entitled to payment only from Cdlibre.

Transfer To Trident Constituted A Sale

Inits second point, Panther argues that the transfer of tubing to Trident was a sale of goods for
which Panther should bepaid. More specificaly, Panther argues that the agreement to transfer the tubing
to Trident directly condtituted an offer to sdl the tubing to Trident, to which Panther oradly agreed, and
which Panther performed by ddlivery.

Panther attempts to transform the communications between Panther and Trident into an offer,
acceptance, and performanceby Panther, but the facts do not support thisargument. Theletter from Kevin
Beckmann of Trident to Joe Schumacher of Panther references an earlier telephone conversation, and
sates:

| will have a conversation with Mr. Barry Ellis [of Calibre] advisng him of our discussion.

| will want to attempt to take himout of the “loop”. | finditisfar better if youand | discuss

matters on a direct bass, to minimize confuson and clarify my needs reaive to this
transaction. Asyou and | discussed this morning, | was not operating with al of the



information that was available to you from Barry. | can not afford a lack of
information any more than you can, not with standing [sic], the total dollar
amount of monies that | have expensed to date for all of this material.
[emphasis added]

Nowherein this |etter is there any language indicating an offer to purchase or adiscussion of any
payment terms.  Although the Business and Commerce Code provides for offer and acceptance in the
formation of a contract, a contract will be formed only if the language or circumstances unambiguoudy
indicate otherwise. See TEX. BUS. & COM. CODE ANN. 8§ 2.206(a) (Vernon 1994). The letter does
not offer to purchase, it asks for a paper trandfer of certain tubing. The letter mentions Trident’s prior
expenditure of money for thistubing, referencing the payment made to Cdibre, and the letter does not
mention any additiona payment to be made by Trident to Panther. Thus, thisletter does not congtitute an
offer to purchase. Additiondly, Joseph Schumacher, the President of Panther, testified that he never
mentioned to Kevin Beckmann of Trident, that Panther expected payment from Trident when the tubing

was transferred.

Panther neverthelessdams Trident dill must pay for the goodsit requested and received and that,
evenif the communications did not mention payment, this omisson may be implied by the basic truismthat
abuyer paysfor goods. Thisargument overlooksthefact that Trident had aready paid for the goods and
Panther agreed to paper transfer the goods to Trident with full knowledge of Trident’s prior payment to
Cdibre.

Although Panther claims there is no Satutory authority for Trident’ sacceptance of the goods and
refusd to pay Panther, thisisnot atypical transaction contemplated by statute. Had Panther contemplated
payment from Trident, it could have made the transfer conditiona upon payment from Trident or it could
have refused to paper transfer the goods to Trident. By Panther’s actions, it is clear that Panther
contemplated recaiving payment from Calibre, not from Trident. Accordingly, we find no error inthe trid
court’s conclusion that Panther is not entitled to payment from Trident.

Failure To Make Findings Of Fact And Conclusions Of Law On Ultimate I ssue



Panther next arguesthe trid court refused to make findings of fact and conclusions of law on the
controlling issue of sale of goods. Panther made two requests for additiona findings and conclusions, but
the tria court did not comply with these requests. Panther asserts that the trid court’s findings and

conclusions do not explain how Trident obtained ownership of the tubing.

Rule 298 requires a trid court to file additional findings and condusions “that are appropriate.”
TEX. R. CIV. P. 298. Additiond findings and conclusons are not required if they do not relate to the
ultimate or controlling issues before the court or if they conflict with the origind findings and conclusons
made and filed by the trid judge. See Hunter v. NCNB Nat’| Bank, 857 SW.2d 722, 727 (Tex.
App.—Houston [14th Dist.] 1993, writ denied).

Although the tria court’ sfindings and conclusions do not specificaly mentionasale, we do not find
that the fallure to make additiond findings and conclusions is reversble error. If atria court’srefusa to
make additiona findings of fact and conclusons of lawv does not prevent an adequate presentation on
apped, thereisno revershle error. See ASAI v. Vanco Insulation Abatement, Inc., 932 SW.2d
118, 122 (Tex. App.—El Paso 1996, no writ); Tamez v. Tamez, 822 S.\W.2d 688, 693 (Tex.
App.—Corpus Chrigti 1991, writ denied). Panther has not established that the refusal to file additiona
findings and conclusons prevented an adequate presentation on appeal. Accordingly, we overrule point

of error three.

Sufficiency Of The Evidence

Panther’ s fourth and fifth issues chalenge the legd and factual sufficiency of the evidence showing
that Panther performed a contract to sdl goods to Calibre. This argument arises from the trid court’'s
findings of fact in which it stated that Panther performed in accordance with its contract with Cdibre.

Panther clams this conclusion of law makes no sense because Panther did not deliver the tubing
to Cdibre. Panther admitsit transferred title directly to Trident, eventhough Panther’ s agreement was to
deliver the tubing to Calibre for saleto Trident. We interpret thetria court’s conclusion to be based on
Panther’ sawarenessthat Trident wasthe ultimate purchaser. Therefore, the court concluded that Panther
performed its obligation to Cdlibre to ddiver the tubing. Certainly, the evidence shows that Panther had
negotiated with Cdibre to ddiver a specific amount of tubing in return for payment or some type of trade.
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Because the record also shows that Panther was aware of the identity of the eventud purchaser of the
tubing from Calibre, wefind that the evidence supportsthe trid court’s concluson. We overrule points of

error four and five,
Equitable Grounds

Alternatively, Panther contends the tria court erred in concluding that Panther was not entitied to
recover from Trident based on quasi-contract or quantum valebant. Quantum vaebant is a common law
actionof assumpsit for goods sold and ddlivered, founded on the implied promise to pay what the goods
are worth. See BLACK'S LAW DICTIONARY 1244 (6th Ed. 1990). Similar to quantum meruit, it
concerns animplied promiseto pay for the reasonable market vaue of goods delivered to the buyer. See
Knebel v. Capital Nat'| Bank, 505 S.W.2d 628, 631 (Tex. Civ. App. 1974), rev’'d on other
grounds, 518 SW.2d 795 (Tex. 1974).

Despitethelack of a contract between Panther and Trident, quantum vaebant does not apply here.
Although Panther is entitled to payment for the goods ddlivered, it is not entitled to payment from Trident.
There canbe no implied promisefromTrident to pay Panther givenPanther’ s agreement with Calibre under
which Cdibrewas obligated to pay for the goods, and given Panther’ sknowledge that Trident had a ready
paid for the goods.

Panther dso citesauthority for the equitable principle that whereone of two partiesto atransaction
mugt suffer by the wrongdoing of a third person, the one who trusted the wrongdoer must bear the loss.
See West v. First Baptist Church of Taft, 123 Tex. 388, 71 SW.2d 1090, 1100 (Tex. 1934);
Arnold Kamen & Co. v. Young, 466 SW.2d 381 (Tex. Civ. App—Dalas 1971, writ ref’d n.r.e.).
Because Panther clamsit did not trust Calibre, and Trident did, as evidenced by its payment to Calibre,
Panther asserts that equity requires Trident to bear the loss of the money it gave Cdlibre.

A review of the facts of this case, however, compes the opposite concluson. Panther was the
party that trusted Calibrewould eventudly pay, and inrdianceonthat trust, ddivered the tubingto Trident
without requiring cash on ddlivery or reserving title until payment. The record clearly shows that Panther
expected to receive payment from Calibre because, after transferring the goods to Trident, Panther
invoiced Cdlibre. Because Panther was aware that Trident had paid Calibre for the goods and that it was

9



trandferring title to Trident without Ssecuring payment, we cannot say that Panther wasignorant and innocent
in this transaction. We hold that the equitable principle of estoppel does not apply to defeat the judgment
inthiscase. See Arnold D. Kamen & Co., 466 S.W.2d at 389.

Panther aso citesJarbe Oil Co.v.Birdwell & SonDrilling Co., 335 SW.2d 394 (Tex. Civ.
App—Eastland 1960, writ ref’d n.r.e) and Luse v. Crispin Co., 344 SW.2d 926 (Tex. Civ.
App.—Houston 1961, writ ref’d n.r.e.), for the equitable doctrine that, where one of two innocent persons
must suffer for a third party’s wrongful act, the one who gave the power to do the wrong must bear the
consequences. Asdiscussed earlier in thisopinion, wefind that, rather than supporting Panther’ s position,
this equitable doctrine supportsthe judgment. Luse holds that the one who should bear the consequences
is the one who had full knowledge of the transactionand had the means of protecting itself by conditioning
ddlivery of the goods or by reguiring concurrent payment. See 344 S\W.2d at 932.2 Panther hed full
knowledge of the transaction and could have protected itself by requiring payment on delivery or by
reserving title. Based on the facts of this case, we find no equitable basis for defegting the judgment.

Conclusion

Having found no reversible error, we affirm the trial court’ s judgment.

2 Jarbe also supports the trial court’s disposition, even though the facts in Jarbe are less analogous

than those Luse. In Jarbe, a party purchased three 150-barrel tanks from Irish Drilling Company. 335
SW.2d a 395. Unbeknownst to the puchaser, the seller had agreed to act as the agent of Jarbe Oil
Company, who owned a 7/8th interest in these tanks. See id. After Irish Drilling sold the tanks to the
innocent purchaser, it became insolvent. Seeid. at 396. On appeal, Jarbe argued that this was a “struggle
between two innocent parties over a loss resulting from the insolvency of a third party,” and that the
purchaser should bear the consequences of the wrongful act of Irish Drilling. Seeid. The appellate court
disagreed, finding that Jarbe knew or should have known that Irish Drilling was placing the tanks in its yard
for sde to persons who would have no notice of Jarbe's interest. See id. Because Jarbe took no steps to
apprise the buying public of Jarbe’s interest, the court held that Jarbe was estopped to assert any title to the
property. Seeid.

Just as Jarbe knew that its agent was holding out tanks for sale to the public without notice of Jarbe's
interest in the tanks, Panther knew that Trident had aready paid Calibre for the tubing. Just as Jarbe could
have taken steps to advise the public of its interest, Panther could have taken steps to protect its interest by
demanding cash on delivery or by reserving title or an interest in the tubing.
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