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OPINION

A jury convicted appellant, Glenn Floyd Smith, of four separate charges of aggravated sexual
assault of achild and assessed punishment at eighteen years' imprisonment for each charge. Smith brings
gx pointsof error, contending thet the trid court erred (1) in dlowing asocia worker to tedtify as an expert
about the typica behavior of sexudly abused children; (2) indlowing asocial worker to testify whether the
vidims weretruthful; (3) inexduding testimony of a defense expert that Smithdid not fit the profile of asex
offender; (4) inalowing hearsay testimony by an outcry withesswhenthe State had not propely predicated



the testimony; and (5) in excluding testimony about whether the children’s mother Ieft them aone; and
contending that (6) the evidence of penetration is factudly insufficient in each conviction. We affirm.

BACKGROUND

Smith is the father of five children, sons, G.S., R.S., J.S., Ke.S., and daughter, Ki.S. Child
Protective Services (CPS) had investigated the family on severd occasions before April 1996, finding
deplorablelivingconditions and known drug use by the parents, but no 9gns of sexua abuseinthe children.
Thus, the five childrenremained inthe home. In April 1996, Appellant’ sdaughter, Ki.S,, revealed that her
father had sexudly abused her. Over the next one and haf to two years, dl the sons but the youngest,
Ke.S., dso admitted that they had suffered sexud abuse fromtheir father. Medica examinationsof thefour
children showed changesin the boys anuses and the girl’ s vagina that were consstent with penetration.

ADMISSIBILITY OF SOCIAL WORKER'SEXPERT TESTIMONY

Inhisfirg issue, Smithcontendsthat the tria court erred indlowing the expert testimony of asocial
worker, Trudy Davis, about the typical behavior of sexually abused children. A tria court has discretion
whether to dlowawitnessto testify asanexpert. See Stevev. State, 614 SW.2d 137, 139 (Tex. Crim.
App. 1981). We review atrid court'sruling onthe admissibility of evidence for abuse of discretion. See
Prystashv. State, 3 S.W.3d 522, 527 (Tex. Crim. App. 1999). TexasRuleof Evidence 702 addresses
the admission of expert opinion about a scientific, technicd, or other specidized information.  See TEX.
R. EVID. 702. When a witness is an expert in a socid science or afield that is primarily based on
experience and training, we gpply alessrigorous test to the witness' s theory than we apply to awitness's
theory in hard science. See Nenno v. State, 970 SW.2d 549, 561 (Tex. Crim. App. 1998). When
addressing fidlds of study asde from hard sciences, atria court should consider the following questions:
(1) whether the fidd of expertise is a legitimate one; (2) whether the subject matter of the expert’'s
testimony is within the scope of that fidd, and (3) whether the expert’s testimony properly relies upon
and/or utilizesthe principlesinvolved inthefidd. Seeiid.

Inthis case, Trudy Davis testified as an expert for the Stateinitsrebuttal. She explained that she
isalicensed social worker, director of the Advocacy Center for Children, and aformer caseworker and

supervisor of sexud abuse investigations with CPS for elghteen years. She has taught and trained others

2



inthefidds of sexud abuse investigations and interviews. Over twenty-one years, she interviewed many
potentidly abused children. She described certain characterigtics that she observed in many of the cases:
delayed disclosure of the abuse, minimization of the abuse (especially in mde victims), and changing
recollection of the abuse! The Texas Court of Criminal Appeds has dready acknowledged research
concerning the behavior of sexually abused childrenasalegitimatefidd of expertise. See Cohn v. State,
849 S\W.2d 817 (Tex. Crim. App. 1993) (recognizing types of expert knowledge about the behavior
typicaly exhibited by sexud abuse victims). Further, Davis s testimony about her background, training,
and lengthof profess onal observationfulfilledthe second two Nenno questions. Wefind that therdiability
of Davis stestimony was sufficiently established under Rule 702. Therefore, the trid court gppropriately

dlowed Davisto testify from her own experiences and observations. We overrule point of error one.

In his second point, Smith contends that it was reversible error to alow Trudy Davis to tedtify
whether the vidims weretdling the truth. 1n support of thispoint, Smith citesYount v. State, 872S.W.2d
706 (Tex. Crim. App. 1993), inwhichthe expert tedtified, “I have seenvery few caseswherethe child was
actudly not tdling the truth.” However, the record in this case does not reflect any opinion testimony from
Davis about whether the victims were truthful. Indeed, the prosecutor specificdly told the tria court that
Davis would not testify about it. Accordingly, we overrule point of error two.

SEX OFFENDER PROFILE

In his third point of error, Smith argues that the trid court erred in exduding the tetimony of a
defense expert, David Navarre, that Smith did not match sex offender profiles. Navarre, aclinica socid
worker and Registered Sex Offender Trestment Provider, administered atest to Smithcaledthe MMPI-2,
whichindicated that Smith did not fit the sex offender profile. Thetrid court excluded histestimony under
Texas Rule of Evidence 403, holding that the evidence' s probative value was subgtantialy outweighed by

the danger of unfair prejudice.

! Thetrial court disallowed testimony about “child abuse accommodation syndrome” and hypothetical
guestions based on Davis's experience and facts paralleling the victims' circumstances in this case. Such
an exclusion has been hed proper because child abuse accommodation syndrome has not been proven a
relidble scientific theory. See Perez v. Sate, No. 25 S.W.3d 830 (Tex. App.—Houston [1* Dist.] 2000, no
pet. h.).



This issue is very Imilar to the scenario in Dorsett v. State, 761 SW.2d 432 (Tex.
App.—Houston[14" Dist.] 1988, pet. ref'd). Dor sett was an indecency with a child case in which the
tria court did not err, based on Texas Rule of Evidence 403, in excluding apsychologist’ s testimony that
the defendant failed to fit the persondity profile of asex offender. Given thetriad court’swide discretion
in determining the admissihility of evidence and the precedent of the D or sett case, we cannot say that the
trid court abused itsdiscretioninrefusng to admit the socia worker’ s testimony that Smith did not match

sex offender profiles. Accordingly, we overrule point of error three.
OUTCRY WITNESS

In point of error four, Smith contends that the State falled to properly predicate the hearsay
gatementsof R.S. to hisgrandmother, Gertrude Wilson, as hisoutcry witness. Article 38.072 of the Texas
Code of Crimina Procedure delinestes the necessary steps to admit the first stlatement about the offense
made by achild victim to a person age eighteen or older. Smith argues that the State failed to make the
proper predicate because R.S.’ s satement to his grandmother was not spontaneous, but was the result of

leading questions by the grandmother.

Smith’ sobjectionat trid to Gertrude Wilson' stestimony wasthat it would midead and confusethe
jury. Complaint made on gppedl must comport with the complaint made at the tria court, or the error is
waived. See Butler v. State, 872 SW.2d 227, 236 (Tex. Crim. App. 1994); TEX. R. APP. P. 33.1.
Because Smith’ scomplaint on appeal differsfromhis objectionsto the trid court, he has waived his point

of error. We overrule point of error four.
EVIDENCE OF UNSUPERVISED TIME

In his fifth point of error, Smith contends that the trid court erred in exduding evidence whether
the victims mother ever left them done. The State respondsthat the triad court acted within its discretion
in ruling thet the evidence was irrdevant.  Smith’s argument is that he was entitled to discover whether

other persons had access to the children and thus time to commit the sexua abuse.

A determination of rdevance will only be reversed for aclear abuse of discretion. See Frank v.

State, 992 SW.2d 756 (Tex. App.—Houston [1% Dist.] 1999, pet. ref'd). The record reflects that



defense counsel was questioning the victims mother about CPS investigations when he asked her if she
had ever |€eft the childrenalone. Therecord dso reflectsthat the tria court believed Smith was attempting
to admit specific dlegationsin CPS investigative reports, which were inadmissible, through questions to
witness. Giventhetria court’ sreasoning and the context of the question, we cannot say thet thetrid court

clearly abused its discretion in finding the question irrdlevant. Therefore, we overrule point of error five.

FACTUAL SUFFICIENCY
Inhissxthpoint of error, Smith contends that the evidence is factualy insufficient to show that he

isguilty of aggravated sexua assault of R.S,, J.S,, G.S,, and Ki.S. In particular, he dleges that the State
faled to show penetration of his sons' anuses and of his daughter’s vagina. In reviewing the factua
sufficiency of the evidence to support a conviction, we are to view "dl the evidence without the prism of
'inthe light most favorable to the prosecution.' " See Clewisv. State, 922 SW.2d 126, 129 (Tex. Crim.
App. 1996) (dting Stone v. State, 823 SW.2d 375, 381 (Tex. App.—Austin 1992, pet. ref'd, untimdy
filed)). Wemay only set aside the verdict if it is o contrary to the overwheming weight of the evidence
as to be dealy wrong and unjust. See id. In performing this review, we are to give "appropriate
deference” to thefact finder. Id. at 136. We may not reversethe fact finder's decision smply becausewe
may disagree with the result. See Cain v. State, 958 SW.2d 404, 407 (Tex. Crim. App. 1997).
Instead, we may find the evidence factudly insufficient only where necessary to prevent manifest injustice.
Seeid.

1. R.S.

The evidence shows that in November 1997, R.S. denied sexua abuse to CPS investigators,
athough his grandmother reported to themthat he masturbated. A physical exam at that timereveded and
funnding, whichis consstent with ana penetration. Further, adoctor tetified that R.S.’s and folds were
thickened and irregular. R.S.’ sgrandmother, Debra Wilson, testified that in January 1998, R.S. admitted
to her that hisfather had abused him. In hisoutcry, he said that hisfather had played withhim, pulled down
his pants, put imonthe mattress, and “stuck histhinginhisbutt.” At tria, R.S. wasrductant to testify and



origindly answered that he forgot what his father had done. He ultimatdly testified that his father had
touched his private parts, but only with his hands.

2. J.S.

The State’ soutcrywitnessfor J.S. was hisfirg grade reading teacher, LillianForester. Shetestified
that J.S. was generdly an unhgppy, distressed child and was dirty and neglected. In November 1997, J.S.
drew a picture of hisfavorite character in abook, the Big Bad Wolf, with alarge penisand feca matter
coming out of itsrectum. When taking withJ.S. inhistutorid that day, J.S. explained that his brother G.S.
was hurting J.S.’s heart by throwing rocks and sending a big dog after im. When asked did G.S. do
anything else to hurt him, J.S. replied, “No. Big Glenn does” J.S. drew a picture and explained that
Appdlat “crawled in my window and hurt me. He used aladder. | wasin bed. He hurt me” JS.
pointed to his“ rear end” whenasked where Appdlant had hurt him, and, pointing to the penis onthe wolf,
sad that Big Glen (Appdlant) had hurt himwiththis. The evidence aso showed that the week before this
outcry, J.S. had told his teacher that G.S. had “messed with him” in bed, that it hurt, and that he bled.

A physician and aphysician’ s assstant both testified that J.S. suffered and aorasions, thickening
of the and folds, and and funndling, dl consstent with penetration of the anus. Findly, J.S. testified before
the jury that Appelant had touched his* peanuts’ withhis hands and touched his* butt” withhis private part.

3. G.S.

G.S.’ sgrandmother, DebraWilson, was a sohisoutcrywitness. Shetestified that in January 1998,
G.S. told her about a time that he was downgtairs watching televison when Appellant called for him.
Updtairs, Appellant rubbed his “ding-aling” againg G.S.’s “ding-aling.” He then flipped G.S. over and
penetrated hisanus. After this outcry, G.S. refused to speak about the incident withhisgrandmother. At
trid, G.S. tedtified that his father had molested him by touching G.S.’s butt and his private with his hand,
rubbing his private part on G.S.’s private part, and putting hisprivatepart inG.S.’ sanus. Hetestified that
the first person he told was his grandmother. A physician dso tegtified that G.S. suffered from anal
funnding.

4. Ki.S.



Fndly, Ki.S.”soutcry witnesswas her mother, Kimberly Gotts. Gotts testified that in April 1996,
she arrived hometo find Ki.S. and Appelant in the gpartment while her sons played outside. Ki.S. was
gtting on the sofa, looking “ spaced-out” and rocking. Later, when Gotts asked Ki.S. if her brothers had
hurt her, Ki.S. responded that her father put his“pee-peg’ into her “ pee-pee.” A medicd examination of
Ki.S. showed tears to the hymenal ring in her vaging, anabnormality for achild Ki.S’sage. The damage
was condgtent with partial penetration by an adult penis. A subsequent medical examination (after
Appdlant dlegedly stopped having any contact with the children) showed this vagind damage and new
damagetotheanus. Additionaly, her brother, R.S, testified &t trid that he once saw his father lying on
top of Ki.S., naked.

5. Law

The Statemay prove penetrationby circumstantid evidence. See Villalonv. State, 791S.W.2d
130, 133 (Tex. Crim. App. 1990). A child is not required to be able to testify about penetration, and he
or she is not expected to testify with the same ability and clarity as is expected of mature and capable
adults. Seeid. at 133-34. Evidenceof thedightest penetration issufficient to uphold aconviction, solong
asit hasbeen shown beyond areasonable doubt. See Lunav. State, 515 SW.2d 271, 273 (Tex. Crim.
App. 1974). The court of crimina gppedl s has defined penetration as“to enter into” or “to passthrough.”
Vernonv. State, 841 SW.2d 407,409 (Tex. Crim. App. 1992). “[P]ushing asde and reaching benesth
anaurd fold of skin into an area of the body not usualy exposed to view, even in nakedness’ issuch a
penetration. 1d.

Here, the evidence detailed above shows that Appelant’s sons' anuses and his daughter’ s vagina
were penetrated. Pointing to inconssgtencies in the tesimony, evidence of vistsby CPS before April 1996
in which no sexua abuse wasindicated, and his absence fromthe home during hisresidentia drug trestment
and incarceration, Appellant suggests that someone ese molested his daughter and that his sons were led
into dlegations of abuse. Because we must give gppropriate deference to the factfinder, see Clewisv.
State, 922 SW.2d at 136, we can only assume that the jury disbelieved Appdlant’s theories of the case.

Further, our review of the entirerecord does not reveal that the verdicts are so contrary to theoverwheming



weight of the evidence asto be clearly wrongand unjust. Seeid. Accordingly, we overrule point of error
SX.

Having overruled dl six of Appellant’s points of error, we affirm each of his four convictions.

1) Ross A. Sears
Judtice

Judgment rendered and Opinion filed November 2, 2000.
Pand congsts of Justices Robertson, Sears, and Hutson-Dunn.”
Do Not Publish — TEX. R. APP. P. 47.3(b).

" Senior Justices Sam Robertson, Ross A. Sears, and D. Camille Hutson-Dunn sitting by assignment.
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