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OPINION

Appdlant, Terry James Griffin, was convicted by ajury of aggravated sexud assault of achild (3x-
year-old Dominique), and injury to a child (his seven-year-old niece, Brittany). The jury aso found true
two enhancementsdleging previous offenses of rape and armed robbery and assessed a punishment of life
imprisonment for aggravated sexua assault and twenty-five years imprisonment for injury to a child.
Previoudy, appellant had been given and was sarving probation for the fdony of unauthorized use of a
motor vehicle. After gppellant’s convictionfor the sexua assault and injury to achild, the trid court granted



the State’ s motion to revoke probation and assessed two years confinement. In the consolidated appeda
of three cases, appellant’ sissueshoil down to three points: (1) therewas afata variance betweenthe name
of the victim dleged in the indictment for aggravated sexud assault and the name of the victim proven at
trid, therefore there was legaly insufficient evidence to convict gppellant on that charge; (2) The State's
notice regarding its intent to use outcry testimony was insufficient; and (3) The trid court admitted
inadmissible hearsay testimony made by Brittany to alaw enforcement officer. We affirm.

In issue one, appellant points out the indictment and the jury charge for the aggravated sexud
assault charge spdl the first name of the victim as “Dominque.” At trid, the victim, gave her name as
“Dominique.” At the close of evidence, appelant moved for an indructed verdict, which wasdenied. The

court, however, included an i dem sonans ingruction in the jury charge?

A variationbetween the dlegation and proof of a name will not impugn the vaidity of ajudgment
so long as the names sound dike or the attentive ear finds difficulty distinguishing themwhen pronounced.?
The question of whether two spellings areidem sonans is one of fact for the jury to decide® Thejury
was properly instructed oni dem sonans inthiscaseand, by itsguilty verdict, found the nameswereidem

sonans.

Appdlant argues we should ignore that finding because “Dominque’ and “Dominique’ cannot be
pronounced the same inthat “ Dominique’ has an additiona syllable. Therefore, he assarts, the namesare

not i dem sonans as a matter of law. We disagree. We hold arational trier of fact could find the names

1 The instruction read: “You are instructed that unless you find from the evidence beyond a

reasonable doubt that the names ‘Dominque’ appearing in the indictment, and ‘Dominique’ as testified to in
this trial usudly are or can be pronounced the same or are usually pronounced in such a way that the names
are indistinguishable, you will find the defendant not guilty.”

2 Farrisv. Sate, 819 SW.2d 490, 496 (Tex. Crim. App. 1990), cert. denied 503 U.S. 911 (1992),
overruled on other grounds by Riley v. State, 889 S.W.2d 290 (Tex. Crim. App. 1993).
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“Domingue’ and “Dominique’ idem sonans. Smilaly, the court of crimind appedlsinMartin v. State*
hed the names “Dind’ and “Diannd’ were not patently incapable of being sounded the same. While the
names could arguably be pronounced differently, and with a different number of syllables, the court would
not disturb the jury’ s findings:
Therule[of idem sonans] depends for its applicationonthe intricaciesand foibles of articulated
gpeech; its application must suffer the consequences of accents, diaects, and the peculiarities of
locdlized or persondized pronunciations. It is difficult inthe preparation of an appellate record for
a court reporter to accurately describe on a printed page the nuances of sound in a witness's
aticulation of a name. Even on those occasions when a witness is asked to sound out a name
phoneticdly, it is not easy to capture on paper the accent with which the witness spoke. . . .
Inasmuch as appellate courts are now limited to reading a “cold” record, they are rarely in a

position to make a truly informed determination of whether two names could be or were
pronounced the same.®

The Martin court then held, “we will therefore refrain from disturbing on apped ajury or trid
court determination that names in question are idem sonans unless evidence shows that the names are
patently incapable of being sounded the same or that the accused was midled to his prejudice.”® Thereis
no evidence before us to show any prejudice to the gppelant by the variance in the names. Therefore,

gppellant’ s contention is overruled.

In his second issue, gppdlant points out that the State’s notice to him of its intent to use outcry
testimony wasthat of “Dominique Destin” while the evidence presented at trid showed the outcry testimony

was of “Dominique Callins” Therefore, he argues, the notice was deficient under TEX. CODE CRIM.

4 541 S\W.2d 605 (Tex. Crim. App.1976)
® Id. at 607.

6 |d. at 607-08.



PROC. ANN. art. 38.072, § 2(a) (Vernon Supp. 1999).’ The record shows that on January 10,
1997, the State provided the following notice to appellant:

On duly 21, 1996, six-year-old Dominique Degtin, told her grandmother, Ms. Bobbi Destin, that
the [appdlant], whom she knew as the unde of her friend, Brittany [], had taken her and Brittany
into his bathroom and locked the door. Dominiquetold her grandmother that the Defendant then
made her take off her panties, and he took out his private part and touched it to her private part.
After this, the [gppellant] attempted to put his private part in Dominque’ s mouth, but she refused,
30 he made her hold his private part with her hand. Dominique told her grandmother that she let
it go quickly because it smdled bad.

At trid, gppdlant objected to Bobbi Dedtin's tetimony rdaing what her granddaughter,
Dominigue Callins, told her above. Thetrid court overruled the objection and alowed the jury to hear the
testimony.

" The text of the relevant portion of art. 38.072, § 2(a) is as follows:
This article applies only to statements that describe the aleged offense that:
(1) were made by the child against whom the offense was allegedly committed; and

(2) were made to the first person, 18 years of age or older, other than the defendant, to whom the
child made a statement about the offense.

(b) A statement that meets the requirements of Subsection (a) of this article is not inadmissible
because of the hearsay rule if:

(1) on or before the 14th day before the date the proceeding begins, the party intending to offer the
Statement:

(A) notifies the adverse party of its intention to do so;

(B) provides the adverse party with the name of the witness through whom it intends to offer the
statement; and

(C) provides the adverse party with a written summary of the statement.



Asdtated by the court inGar cia v. State, the purpose of aticle 38.072 isto prevent adefendant
from being surprised by the introduction of outcry-hearsay testimony.? The Stat€’'s notice provided
appdlant withgraphic detail of the testimony that would be provided againgt him, gpproximately tenmonths
in advance of histrid. Moreover, agppdlant was on notice that the indictment, which origindly named
Dominigue Degtin as the victim, had been amended onSeptember 10, 1997 (more thantwo months before
trid) to name Dominique Collins. Appdlant lodged no objection to the amendment. Though the victim's
surname inthe State€' s notice was that of her grandmother, it is patently clear fromthe circumstanceswho
was being referred to. There is no assartion the Sx-year-old victim' s first name was incorrectly stated in
the notice. There is no clam by appellant that he was surprised or otherwise harmed by the technica
defect in the notice. Further, appellant points to no place in the record that shows he even requested the
trid court conduct a hearing outside the presence of the jury to determine whether the statement was
reliable, as was permissible under TEX. CODE CRIM. PROC. ANN. art. 38.072, § 2(b)(2). Therefore,

this point of error is overruled.

Fndly, appdlant argues that the trid court erred in admitting, over timely objection, hearsay
testimony from Deputy Ashworththat Brittany told him she saw gppelant touch Dominique sprivate parts
withhis. We agreethat thetrid court dearly abused itsdiscretionindlowing thistesimony. The statement
wasinadmissble hearsay and we see no basis, induding the outcry exception, for the court to have dlowed
it.

The erroneous admissionof evidence, however, does not requirereversal unlessa substantid right
isaffected.® Here, overwhelming evidence of substantially sameor similar character as Officer Ashworth's
testimony was adduced from at least three other witnesses: the victim, Dominique; Bobbi Destin; and
Brittany. Therefore, no substantia rights of appellant were affected by Officer Ashworth’'s hearsay

testimony and its erroneous admission was harmless,

The convictions and revocation of probation are affirmed.

8 907 S.\W.2d 635, 638 (Tex. App.—Corpus Christi 1995, no pet.)

% TEX.R.EVID. 103; TEX. R. APP. P. 44.2.(b).
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