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OPINION

Appdlant was charged by indictment withthe offense of possess onwithintent to ddiver morethan
four but less than 200 grams of cocaine. The indictment also dleged three prior flony convictions to
enhance the range of punishment. A jury convicted appelant of the charged offense. Appellant pled true
to the enhancement alegations and the jury assessed punishment at 35 years confinement in the Texas
Department of Crimina Justice-Ingtitutiona Divison. Appdlant raisestwo points of error. We affirm.



I. Sufficiency Challenges

Thefirgt point of error contends the evidence is bothlegdly and factudly insufficent to support the
jury’sverdict.

A. Standards of Appellate Review

We will begin by establishing the appropriate standards of appellate review for these sufficiency
chalenges. When we are asked to determine whether the evidence is legally auffident to sustain a
convictionwe employ the standard of Jackson v. Virginia and ask “whether, after viewing the evidence
in the light most favorable to the prosecution, any rationd trier of fact could have found the essential
elements of the crime beyond areasonable doubt.” 443 U.S. 307, 319, 99 S.Ct. 2781, 2789, 61 L.Ed.2d
560 (1979).

Whenwe determine whether the evidenceisfactual ly sufficient, weemploy one of the two factua
sufficiency formulaions recognized inJohnsonv. State, 23S.W.3d 1 (Tex. Crim. App. 2000). In cases,
such asthis, where the gppellant atacks the factud sufficiency of an adverse finding on anissue onwhich
he did not bear the burden of proof, the appdlant must demonstrate thereisinauffident evidenceto support
the adversefinding. 1d. at 11. Under a factud sufficency chdlenge, the evidence is viewed without the
prismof "inthe light most favorable to the prosecution” but rather "in aneutra light, favoring neither party.”
Id. at 6. A reversa isnecessary only if the evidence sanding one is so week as to be clearly wrong and
manifestly unjust. 1d. a 8. The Johnson Court reaffirmed the requirement that in conducting a factud
sufficiency review the appel late court must employ appropriate deference to avoid subgtituting itsjudgment
for that of thefact finder. 1d. at 7. Toensurethisleve of deference, the court of appedls, before ordering
areversd, should provide a detailed explanation supporting itsfinding of factua insufficiency by clearly
dating why the fact finder's finding is insufficient and the court should Sate in what regard the evidence is
S0 week as to be clearly wrong and manifestly unjust. 1d. at 8.

B. Factual Summary

1. The State’s Case-In-Chief



At approximatdy 8:30p.m., on September 25, 1998, severa officers of the Houston Police
Department executed a searchwarrant for the residence located at 1218 West Webster StreetinHouston,
Harris County. The lead officer, Michadl Burdick, entered the resdence and found it to be occupied by
appellant, a female and two minor children. Appdlant was in the bedroom, seated on the bed in his
underwear and no shirt, the female was in the kitchen and the children were in the bathtub.

Burdick entered the small bedroom and found a nine-millimeter pistol and white specks of
suspected cocaine powder on top of the dresser. The pistol was loaded with five rounds of ammunition
and one of the specksfidd tested positive for cocaine. However, the chemist, Leopoldo Vigil, tested the
cotton swab used by Burdick to recover the substance and Vigil tedtified the swab contained “no controlled
substance.”™* Inside the dresser, Burdick found $700.00 cashprimarily in$20 hills. Severd razor blades
were found above the sink in the bathroom. Also, Burdick found threerolls of duminum foil in thekitchen
area. Additiondly, Burdick recovered some documents in appdlant’s name from inside the residence.

Burdick knew from a prior investigation that gppellant lived in the resdence.

Officer Michad Lumpkin was assigned to searchthe outsde of the resdence. Inthe courseof his
search, Lumpkin noticed a flowerpot, which contained soil, but no plant. Lumpkin moved the pot away
fromthe residence, removed the soil from the pot and found a brown paper bag. Withinthebag Lumpkin
found severa ngpkins coveringduminumfail whichencl osed two plagtic bags. Within these bags, Lumpkin
saw what he recognized as one whole and one-half “cookie’ of crack cocaine. This substance was later

determined to be cocaine weighing 48.3 grams.
2. Appellant’s Case-in-Chief

Appdlant’ s lone witness was Natasha Wind owwho was in a rdationship with gopellant wherein
the two lived together. Thisrdationship had produced one child. Window testified the resdence at 1218
West Webster had been origindly owned by gppellant’s grandmother who died in the summer of 1997.

1 Vigil also testified that on occasion a field test can “use up” the residue, which renders the chemist
unable to detect a substance, if any, from the sample. Vigil also testified that field tests are not conclusive
but only presumptive. Because this testing is inconclusive, we will not consider it in our analysis of whether
the evidence is sufficient. Seeinfra.



Following her death, appdlant and Window had the resdence restored. While this restorationwastaking
place, the house was vacant. The restoration was completed in mid-August and gppellant beganlivingin
two locations. the residence at 1218 West Webster and the residence where they had been living, 5903
Cleveland.

On the night of the execution of the search warrant, Window arrived at the West Webster
residence, put her two children in the bathtub and began unpacking itemsfor her child's birthday party,
which was to be held the following day. Window heard a loud noise, which was the officers usng a

battering ram to enter the resdence. The officers ordered Window to get on the floor and she complied.

Window tedtified that she and appellant often Stayed at the residence, ate some meals there and
kept their clothes there. However, Window testified that she had never seen gppedlant using the razor
blades; that she had never seen the crack cocaine in the resdence; that she had never seen appdlant
“messing” withthe flowerpot where the cocaine was found; that the money seized from the bedroomwas
hersand inthe dresser drawer because she did not have a bank account; and that the auminum foil found
inthe kitchenwas used for cooking. When Wind ow asked appe lant where the pistol camefrom, appellant
gated the pistol was his.

Findly, Window denied spesking with Officer Lumpkin and directing him to the backyard in his

search for contraband.
iii. Rebuttal and Sur Rebuttal

The State recalled Officer Lumpkininrebuttal. Lumpkin testified that he entered the resdence and
observed Window who at firg told Lumpkin that he “needed to look into the back yard area.” Window
thentook Lumpkinto that areaand motioned toward the flowerpot. Lumpkininstructed Window to return
to the house and Lumpkin searched the flowerpot and discovered the contraband. In explaining why he
had not mentioned his conversation or this transaction during hisinitid testimony, Lumpkin stated that he
had not been asked.

In sur rebuttal, Window wasrecalled as awitnessand again stated that she had neither spoken to



Lumpkin, nor led him to the backyard.
C. Analysis
1. Legal Sufficiency

In possession of controlled substance cases, two evidentiary requirements must be met: firgt, the
State must prove that appellant exercised actud care, control, and management over the contraband; and
second, that he had knowledge that the substance in his possession was contraband. See King v. State,
895 S.W.2d 701, 703 (Tex. Crim. App.1995) (ating Martin v. State, 753 S.W.2d 384, 387 (Tex.
Crim. App.1988)). The affirmative links doctrine is invoked to determine whether the State has met its
burden of proof. The Court of Crimind Apped s explained thisdoctrineinBrown v. State, 911 SW.2d
744, 747 (Tex. Crim. App. 1995):

[U]nder our law, anaccused must not only have exercised actua care, control, or custody

of the substance, but must also have been conscious of his connection with it and have

known whét it was, evidence which affirmatively links him to it suffices for proof that he

possessed it knowingly. Under our precedents, it does not really matter whether this

evidenceisdirect or circumdantid. In ether case it must establish, to the requisite level

of confidence, that the accused's connection with the drug was more than just fortuitous.
Thisisthe whole of the so-cdled "affirmative links' rule.

In Brown, the State invited the court to overrule the affirmative links doctrine. In dedining that
invitation, the court declared the current state of the law as follows. “[E]ach defendant must ill be
affirmativey linked with the drugs he dlegedly possessed, but this link need no longer be so strong thet it
excludes every other outstanding reasonable hypothesis except the defendant's guilt.” 1d. at 748.

Whether the theory of prosecution is sole or joint possession, the evidence must affirmatively link
the accused to the contraband in suchamanner and to suchan extent that a reasonable inferencemay arise
that the accused knew of the contraband's existence and that he exercised control over it. See Travisv.
State, 638 S.W.2d 502, 503 (Tex. Crim. App. 1982). The mere presence of the accused at a place
where contraband is located does not make him a party to joint possession, even if he knows of the

contraband's existence. See Oaks v. State, 642 SW.2d 174, 177 (Tex. Crim. App. 1982). When an



accused is not in exdusive possessionof the place where contraband is found, it cannot be concluded he
had knowledge or control over the contraband unless there are additiona independent facts and
circumstances that affirmatively link him to the contraband. See Brown, 911 SW.2d at 748; Cude v.
State, 716 SW.2d 46, 47 (Tex. Crim. App. 1986).

Thefollowing factors have been considered when determining whether the evidence is sufficient
to affirmatively link an accused with the controlled substance:

The contraband was in plain view;
The accused was the owner of the premises in which the contraband was found,

The contraband was conveniently ble to the accused,;

1

2

3

4, The contraband was found in close proximity to the accused;

5 A strong residual odor of the contraband was present;

6 Pargphernalia to use the contraband was in view or found near the accused,;
7

The physica condition of the accused indicated recent consumption of the
contraband in question;

Conduct by the accused indicated a consciousness of guilt;
The accused had a pecia connection to the contraband;
10.  The place where the contraband was found was enclosed;

®©

11.  Theoccupantsof the premises gave conflicting Satements about relevant matters,
and

12. Affirmative statements connect the accused to the contraband.

See Dixon v. State, 918 SW.2d 678, 681 (Tex. App.—Beaumont 1996, no pet.); Watson v. State,
861 S.\W.2d 410, 414-415 (Tex. App.—Beaumont 1993, pet. ref'd), cert. denied, 511 U.S. 1076
(1994). Additionaly, some cases congder the quantity of the contraband as an affirmative link. See
Carvajal v. State, 529 SW.2d 517, 520 (Tex. Crim. App. 1975), cert.denied, 424 U.S. 926 (1976);
Ortiz v. State, 930 S\W.2d 849, 853 (Tex. App.—Tyler 1996, no pet.); Washington v. State, 902
S.\W.2d 649, 652 (Tex. App.—Houston [14th Dist] 1995, pet. ref’d). The number of the factorsis not
as important as the logica force the factors have in establishing the el ements of the offense. See Jones
v. State, 963 S.\W.2d 826, 830 (Tex. App.—Texarkana 1998, pet. ref'd); Gilbert v. State, 874
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SW.2d 290, 298 (Tex. App.—Houston [1st Dist.] 1994, pet. ref'd).

We will consider each factor in the context of theinstant case. The contraband was not in plain
view but was hidden under soil in a flowerpot in the outside of the residence. Appellant occupied the
residence aong with Window and two young children. Documents in gppellant’s name were recovered
from the residence and gppdlant consumed medsin, had clothesin, and dept in the resdence.  Indeed,

when the search warrant was executed, appellant was dtting on the bed in his underwear.

The contraband was found outside the residence, which was conveniently accessible to appe lant.
Thereis no indication in the record that the contraband was found in close proximity to the accused, which
would have been the case had the contraband been found in the bedroom dresser. Thereis no evidence
of astrong residua odor of the contraband.

The record establishesthat a set of scaleswas not found in the residence. However, razor blades
werefound and Burdick tedtified that razor blades were commonly used to cut the crack cocaine “cooki€e”
into smdler piecesfor sde. Furthermore, threeralls of duminumfail were found, which Burdick described
as a “tool for drug trafficking” used to contain and store contraband. Also we recal the loaded pistol,
whichwasfound in the bedroom. Finaly, we note the $700.00 cash recovered fromthe dresser drawer.
Burdick testified crack was commonly sold in$10.00 to $20.00 increments. The cash was predominantly
in $20.00 hills, which is the denomination usudly found in drug trafficking.

The physica condition of appedlant did not indicate recent consumptionof cocaine and appdlant’s

conduct did not indicate a consciousness of guilt.

There was a specia connection between appdlant and the contraband in as much as the
contraband was located on property, which wasat least partialy controlled by appellant. The contraband
was found in an enclosed space. Appellant did not give conflicting statements about any relevant matters
and there were no affirmative statements that connect appellant to the contraband.

The amount of contraband may be considered large. Both Lumpkin and Burdick testified the
amount was normdly possessed for the purpose of digtribution and not personad consumption. The



contraband was estimated to have a value of between $1,500.00 and $2,000.00.

After consdering thesefactors, we find the evidence sufficient to affirmatively link appellant to the
contraband for the following reasons. First, appellant occupied the residence where the contraband was
found. He and Window were the sole occupants of the residence for several weeks prior to the search.
Second, paraphernaliawas present at the premises. The razor blades were congstent with insiruments
used for cutting the cookies and the duminum foil was consstent withtransporting and storing the cocaine.
Third, the cocaine was discovered inan enclosed space. Fourth, thequantity of contraband wasan amount

greater than what someone would possess for persona consumption.

In finding the evidence legdly sufficient we have not forgotten the testimony of Window whose
testimony provided non-incriminating hypotheses for the evidence whichwe have found afirmatively links
gopdlant to the contraband. However, we are mindful that the jury is the sole judge of the credibility of
thewitnesses. See Sharp v. State, 707 S.\W.2d 611, 614 (Tex. Crim. App. 1986), cert. denied, 4388
U.S. 872 (1988). Thejury may believe or disbdieve dl or part of any witness stestimony. Id. Smply
because the defendant presents a different version of the facts does not render the evidence insufficient.
See Maestas v. State, 963 S.W.2d 151, 156 (Tex. App.—Corpus Christi 1998), affirmed, 987
S\W.2d 59 (Tex. Crim. App. 1999). By itsverdict, the jury chose to bdieve the State' s testimony and
rgjected Window’ s version of the events.

2. Factual Sufficiency

Having found the evidence legdly sufficient to support the jury’ sverdict, we now turnto determine
whether the evidenceisfactudly sufficient. Wearemindful that in afactud sufficiency review, the gppdlate
court mugt be appropriately deferentid to avoid substituting its judgment for the fact finder's. See
Johnson,23S.W.3dat 7; Santellan v. State, 939 SW.2d 155, 164 (Tex. Crim. App. 1997); Clewis
v. State, 922 SW.2d 126, 133 (Tex. Crim. App. 1996). This leved of deference ensures that the
appellate court will not subgtantidly intrude upon the jury's role as the sole judge of the weight and
credibility of witnesstestimony. See Jones v. State, 944 SW.2d 642, 648 (Tex. Crim. App. 1997),
cert. denied, 522 U.S. 832 (1997). Wefind the evidence factudly sufficient for two primary reasons.



Firgt, the only evidence that supports appellant’ s defensive theory that he was merely present at
the residence was the testimony of Window, whose testimony was impeached by the testimony of
Lumpkin. Because of this contradictory testimony, the jury was caled upon to make a credibility
determination to resolve the conflict. We cannot on one hand defer to the jury on this credibility
determination and on the other hand conclude the evidence standing alone is so week as to be clearly

wrong and manifestly unjust. See Johnson, 23 SW.3d at 11.

Second, Window tedtified that she was employed at Texaco a the time of the execution of the
searchwarrant. Thisemployment kept Window away from the residence at least eight hoursaday for five
days eachweek. Shefurther testified that gppellant had been injured and as aresult of the injury wasnot
working at this time. Consequently, Window was not in a position to know what conduct appellant
undertook in her absence. Thejury could have rationdly found that gppellant engaged in the drug trade
while Window was working and did not engage in that activity when Window and the childrenwereinthe

residence.

Therefore, even when the evidence is viewed without the prismof inthe light most favorable to the
prosecution, but rather inaneutrd light, favoring neither party, we still cannot conclude the evidence is so
week that gppedlant’s conviction is dearly wrong and manifestly unjust.

The firgt point of error is overruled.
Il. Ineffective Assistance of Counsel

Thesecond point of error contendstrid counsel wasineffective. The standard by which wereview
the effectiveness of counsd at dl stagesof acrimind trid was articulated in Strickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). See Hernandezv. State, 988 SW.2d 770,
772 (Tex. Crim. App. 1999). The Supreme Court inStrickland outlined atwo-step andyss. Firg, the
reviewing court must decide whether trid counsd’ s representation fell below an objective standard of
reasonableness under prevailing professional norms. If counse’s performance fell below the objective
standard, the reviewing court then must determine whether thereisa* reasonable probability” the result of

the trial would have been different but for counsd's deficient performance. A reasonable probability isa
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“probability sufficent to undermine the confidenceinthe outcome.” Strickland, 466 U.S. at 694. Absent
both showings, an appellate court cannot conclude the conviction resulted from a breakdown in the
adversaria processthat rendersthe result unreliable. See id. at 687. See also Ex parte Menchaca,
854 SW.2d 128, 131 (Tex. Crim. App. 1993); Boyd v. State, 811 S.\W.2d 105, 109 (Tex. Crim. App.
1991), cert. denied, 502 U.S. 971 (1991).

The defendant bears the burden of proving an ineffective assstance of counsd clam by a
preponderance of the evidence. See Jackson v. State, 973 SW.2d 954, 956 (Tex. Crim. App. 1998);
Riascosv. State, 792 SW.2d 754, 758 (Tex. App.—Houston[14thDist] 1990, pet. ref'd). Allegaions
of ineffective assistance of counsd will be sustained only if they are firmly founded and affirmatively
demonstrated in the appellate record. See McFarland v. State, 928 SW.2d 482, 500 (Tex. Crim.
App. 1996), cert. denied, 519 U.S. 1119 (1997); Jimenez v. State, 804 S.\W.2d 334, 338 (Tex.
App.—San Antonio 1991, pet. ref'd).

Appdlant raisesfour specific alegations of deficient performance by trid counsd. Wewill address
these dlegations seriatim.

A. Discovery Motion

Firg, appelant contends trid counsd was deficient in failing to file a motion for discovery.
Appedlant clamsfailure to file such amotion demongirates alack of preparation. We find no support for
thisdamintherecord. Therecord doesdemongtrate, however, that appellant filed severd pretrid motions
and the trid court conducted ahearing on two of those motions prior to trid. Additiondly, appelant does
not state what informetion, if any, would have been revealed had a motion for discovery been filed and
discovery ordered by the trial court. Findly, as the State points out, in Willis v. State, we hdd the
“[flalureto file pre-trial motions does not result inineffective ass stance of counsel.” 867 S.W.2d 852, 857
(Tex. App.—Houston[14thDigt.] 1993, pet. ref’d) (citing Huynh v. State, 833 S.W.2d 636, 638 (Tex.
App.—Houston [14th Dist.] 1992, no pet.). For these reasons, we hold appellant has failed to meet the
firg prong of Strickland.

B. CallingWinslow asa Witness
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Second, gppdlant damstrid counsd wasineffective in caling Window as a witnessbecause her
testimony could beimpeached. Many claims of ineffective assstance of counsd have been lodged at trid
counsd for not cdling aparticular witnessto tetify at thetrid. In response to these claims, the Court of
Crimind Apped's has held an attorney has a professona duty to present dl available testimony and other
evidence to support the defense of hisdlient. See Ex parte Ybarra, 629 SW.2d 943, 946 (Tex. Crim.
App. [Panel Op.] 1982). Therefore, crimina defense counsd has aresponsbility to seek out and interview
potentia witnesses and the failureto do so is to be ineffective where the result is that any viable defense
available to the accused is not advanced. Seeid.

Inthe indant case, gppdlant relied onthe defensive theory that he was merely present and had no
knowledge of the contraband at the resdence. From the record evidence before us, the only way for
gopdlant to advance this defengve theory was to tedtify persondly or cadl Window as a witness. The
indictment aleged three prior feony convictions for the purpose of enhancing the range of punishment.
Each prior convictionwas aleged to be possession of acontrolled substance. Following thejury’ sverdict,
gopdlant pled true to two of those dlegations. Aseach of these convictions were within the last ten years,
gppellant was subject to being impeached had he testified onhisown behdf. See TEX. R. EVID. 609(b).
Under these circumstances, it is reasonable to assume gppellant and trial counsel decided it would be in
appdlant’s best interest for him to not tedtify. Therefore, Window was the only available witness to
advance gppdlant’s defensive theory. While calling Window as a witness brought with it the risk of
possible impeachment with a prior inconsstent statement, that purported impeachment would not be
effective unless the jury decided to believe Lumpkin over Window.

In this context, it is clear the decison to cal Window as awitness was one of trid strategy. We
will review matters of trid strategy only if anattorney's actions are without any plausble basis. See Simms
v. State, 848 SW.2d 754, 757 (Tex. App.—Houston [1st Dist.] 1993, pet. ref'd). Asthereisboth a
plausble and sound basis for caling Window as a witness, we hold appelant has failed to meet the firgt
prong of Strickland.

C. Failureto Movefor a Mistrial
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Third, gppelant argues trid counsd was ineffective in faling to move for a migrid following
improper argument by the State. During its closing argument the State made two improper arguments by
commenting on matters outside the record and commenting on gppellant’s election to not testify. Trid
counsel obj ected to each argument and those objections were sustained. Tria counsel thenrequested the
jury be ingructed to disregard the argument and the tria court so ingtructed the jury. However, tria
counsd faled to move for a midrid. Appélant argues this failure resulted in these errors not being
preserved for appedl.

Inorder to preserve jury algument error for gppellate review, trid counsd isrequiredto object and
pursue her objection urtil she receives an adverse ruling. Generdly this is accomplished by making an
objection, requesting an ingruction to disregard and moving for a midrid. See Cook v. State, 858
S.\W.2d 467, 473 (Tex. Crim. App. 1993) (quoting Coe v. State, 683 S.W.2d 431, 436 (Tex. Crim.
App. 1984)). If trid counsel does not continue until she receives an adverse ruling, the error is not
preserved for appellatereview. See Nethery v. State, 692 S.\W.2d 686, 701 (Tex. Crim. App. 1985),
cert. denied, 474 U.S. 110 (1986). Because trid counsd did not request amistria and, therefore, did
not receive an adverse ruling, the error committed by the State’ s improper arguments was not preserved
for appellate review. Therefore, wefind trial counsa was deficient and the firg prong of Strickland, has
been met.

We now turntothe second prong and determine whether thereis areasonable probability the result
of the trid would have been different but for counsel's deficient performance. Asnoted above, had counsdl
moved for amigtrid, either of two things would have occurred, the motion would have been granted and
the tria would have ended, or the motion would have been denied and the error preserved for appellate
review. In ether event, the question boils down to whether the trid court’s ingtruction to disregard the
improper remark cured the error. If the error was cured, the trial court was not compelled to grant a
migtrid and, smilarly, had the error been preserved, the point of error would be overruled because the
error was cured. In sum, the only way gppellant can prevail on this clam of ineffective assstance of
counsd isif the improper argument condtituted per se reversble error. See Thomas v. State, 812

SW.2d 346, 350 (Tex. App.—Dallas 1991 pet. ref’ d).
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An error in jury algument or admisson of testimony can generaly be cured by an ingtruction to
disregard. See Gardner v. State, 730 S.W.2d 675, 696 (Tex. Crim. App. 1987), cert. denied, 484
U.S. 90(1987). For years, an exceptionto thisgenera rule was animproper comment on the defendant’s
faluretotedtify. See Long v. State, 823 S.W.2d 259, 269-70 (Tex. Crim. App. 1992), cert. denied,
505 U.S. 1224 (1992); Jackson v. State, 745 SW.2d 4, 15 (Tex. Crim. App. 1988), cert. denied,
487 U.S. 1241 (1988). However, of late, this exception has fdlen into disfavor with at least two courts
of appeals. See Faulkner v. State, 940 S.\W.2d 308, 315 (Tex. App.—Fort Worth 1996, pet. ref’d.);
Chimney v. State, 6 SW.3d 681, 703-04 (Tex. App.—Waco 1999, pet. filed). Whilewemay disagree
with the haldings in these two cases, they make it clear that the State' s improper argument was not per
se revershle error. Therefore, we cannot find trid counsdl’s failure to preserve the error for gppellate
review created a reasonable probability the result of the trid would have been different but for counsdl's
deficient performance. Consequently, appellant cannot prevail under the second prong of Strickland.

D. Franksv. Delaware

Fndly, appdlant contends trid counsd was ineffective for faling to move to suppress the
contraband whichwasthe subject of the ingant prosecution. Specifically, gppellant arguesthe contraband
wasinadmissble because Officer Burdick’ safidavit supporting the warrant stated theinformationprovided
by the confidentid informant had aways provento be true and correct. However, Burdick testified pretrid
that the informant’ s information had not resulted in arrests one hundred percent of the time.

Trid counsd filed a motion to discover the identity of the informant and a separate motion to
suppress evidence. The search warrant and supporting affidavit were admitted into evidence at the
suppression hearing.  The affidavit states in rlevant part that Burdick had “received information from a
confidentid informant that crack cocaine was being kept and sold at the ligted location.” The afidavit
further states that Burdick had recelived information from “a confidential and religble informant who has
provided narcotics information inthe past onat least 25 prior occasons. Thisinformant’ sinformation has
lead to numerous fdony arrests and seizures of narcotics. The information provided by this informant has

always proven to be true and correct.”
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At that hearing, Burdick testified and the following exchange occurred:

Q. Okay. Now you dso indicated that [the confidentid informant] had offered
information to you 25 times before this one, and that it had led to numerous
arrests?

A. That' s correct also, ma am.

Q. Okay. Hasit lead to an arrest every time that he has offered you information on
the 25 times?

A. No. Not 100 percent, no.

Q. What is the percentage?

A. | don’'t know exactly. Sometimes you execute search warrants and people are
missng a residences or thereisno narcoticspresent. Therefore, therewasnot an
arrest made.

Later, Burdick tetified that, based upon his prior experience with the confidentia informant, he believed
the informant to be a credible and reliable source.

Following this hearing, the tria court conducted an in camera ingpection of Burdick’s file and
denied the motionto disclose the identity of the informant. Thetria court did not suppressthe contraband,
which was the subject of this prasecution, but did suppress contraband seized at a different location.

We read appellant’ sdlegation of ineffective assi stance of counse asfallingto arguefor suppression
of the contraband under Franksv. Delaware, 438 U.S. 154, 98 S.Ct. 2674, 57 L.Ed.2d 667 (1978).
Franks hdd that whenadefendant makesa substantia priminary showing that afase satement, made
knowingly, intentiondly, or withrecklessdisregard for the truth, isincluded in the seerch warrant affidavit
and that the fal se statement was necessary to the finding of probable cause, the Fourth Amendment requires
a hearing at the defendant's request. 438 U.S. at 155-56, 98 S.Ct. at 2676; Hinojosa v. State, 4
SW.3d 240, 246-49 (Tex. Crim. App. 1999). We do not read the sentence in the affidavit: “The
information provided by thisinformant has dways provento be true and correct,” whenconsidered inlight
of Burdick’ stesimony at the motionto suppress hearing to have been afdse statement, muchless one that
was made knowingly, intentionaly, or with reckless disregard for the truth. Consequently, appdlant has
falled to establish the first prong of Strickland inrelationto thisdam of ineffective assstance of counsd.
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The second point of error is overruled.

The judgment of thetria court is affirmed.

19 CharlesF. Bard
Justice
Judgment rendered and Opinion filed November 16, 2000.
Panel condists of Justices Y ates, Edelman and Baird.?
Do Not Publish— TEX. R. APP. P. 47.3(b).

2 Former Judge Charles F. Baird sitting by assignment.
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