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OPINION

Thisis a consolidated appeal arising from the multiple convictions of appellants Eve
Linares and Maria Galvan. Both appellantswere convicted of the offenses of possession with
intent to deliver cocaine and possession of marijuana. See TEX. HEALTH& SAFETY CODEANN.
88 481.115(d), 481.112(d) (Vernon Supp. 2000). The court sentenced each appellant to

concurrent eight year terms of confinement inthe Institutional Divisionof TDCJ. Presenting



three issues for review, appellants now argue that the trial court improperly denied their

motions to suppress evidence of theillegal substances. We affirm.

InSeptember of 1998, Houstonnarcoticsofficer Daniel Eller receivedinformationthat
theresidents of 513 Enidstreet were trafficking large amounts of marijuanaand cocaine from
their home. Acting on thisinformation, Eller and another officer, Robert Bradley, undertook
surveillance of thisresidence on March 25, 1999. During the course of thissurveillance, the
officers first observed a short Hispanic male park a brown Chevrolet Tahoe and enter the
home at 513 Enid. Within a short time after his arrival, the officers observed three other
individuals arrive at the residence. Each new arrival would walk around to the rear of the
residence and out of sight of the officers. At this point, the man who had arrivedinthe Tahoe
wouldappear from the rear of the residence, ook bothways down the street, and returnto the
rear of the home. Within momentsof hisreturn, the party who had recently arrived would drive

off.

After Juan Duran, the third of these visitors, had left the home, Eller and Bradley
followed him in an unmarked car. Observing Duran take two right turns without signaling, the
officers then radioed amarked police vehicle withinstructions to pull him over. Having done
so, the uniformed officer then found cocaine and marijuana in Duran’s possession. Shortly
thereafter, officers Eller and Bradley read Duran his rights and asked him about the cocaine.
Duran first responded by saying that he “purchased it for his boss named Mario,” but then
changed his story and stated that he bought it for himself from aman namedMario at 513 Enid.
Based onthe latter statement and other circumstantial evidence, Eller and Bradley preparedan
affidavit and obtained asearchwarrant for the residence at 513 Enid. Later that day, the police
executedthe warrant and, after finding large quantities of cocaine and marijuana, arrested both
appellants. Appellants now present three issues for review, arguing that the state lacked

probable cause for issuance of the search warrant.

Points of Error One Through Three

Inthree relatedpoints of error, appellants argue that the police affidavit authorizing the



search of appellants’ home did not contain probable cause to believe that cocaine would be
found. Asaresult, appellantsarguethat thetrial court’ sdenial of their motion to suppressthe
fruits of the illegal search violated the Fourth Amendment of the US Constitution, Articlel,

Section 9 of the Texas Constitution and article 38.23 of the Code of Criminal Procedure.

An appellant claimingrelief under boththefederal andstate constitutions must "analyze,
argue or provide authority to establishthat hisprotectionunder the Texas Constitution exceeds
or differsfrom that providedto him by the Federal Constitution.” Arnoldv. State, 873 S.W.2d
27,33 (Tex.Crim.App.1993). The Texas Court of Criminal Appealsinitially instructed that if
the appellant didnot provide sufficient distinctions betweenthe stateand federal constitutional
grounds, the ground could be overruled as multifarious. See Heitman v. State, 815 S.W.2d
681, 690 n. 23 (Tex.Crim.App.1991) (quoting McCambridge v. State, 712 S.W.2d 499, 502
n. 9 (Tex.Crim.App.1986)). However, the court has since modified this approach and instead
instructed that under such circumstances, the reviewing court need not address the appellant's
state constitutional argument. See Arnold, 873 S\W.2d a 33. Here, the appellant does not
analyze, argue, or provide authority to establish that his protection under the Texas
Constitution exceeds or differs from the protection provided to him by the United States
Constitution. Therefore, we will not address the appellant's state constitutional argument.
Chilman v. State, 22 S\W.3d 50, 54 (Tex. App.—Houston [14 th Dist] 2000, pet. filed).
Moreover, because the exclusionary provision of article 38.23 is only triggered by evidence
obtainedin violation of federal or state law, our findings on appellants’ federal constitutional

issue will also be dispositive of their article 38.23 challenge.

A search warrant must be based upon probable cause. See U.S. CONST. amend. IV;
TEX. CONST. art. I, 89. Whether the facts alleged in a probable cause affidavit sufficiently
support asearchwarrant is determined by examining thetotality of circumstances. Seelllinois
v. Gates, 462 U.S. 213, 228-229, 103 S.Ct. 2317, 2326-27, 76 L.Ed.2d 527 (1983). The
allegations are sufficient if they would "justify a conclusion that the object of the searchis
probablyonthepremises.” Cassiasv. State, 719 S.W.2d 585, 587 (Tex.Crim.App.1986). The

magistrate is permitted to draw reasonable inferences from the facts and circumstances



alleged. Id. at 587-588. Gishv. State, 606 S.W.2d883, 886 (Tex.Crim.App.1980). Id. at 363
Inorder to establish probable cause, the affidavit need not set forthfacts sufficient to establish
guilt beyond areasonable doubt. See Janeckav. State, 739 S.W.2d813,823 (Tex. Crim. App.
1987). However, the affidavit must recite facts and circumstances demonstrating that the
affiant has reasonably trustworthy information sufficient to warrant a reasonably cautious
person's belief that the evidence to be seized is at the particular place to be searched. See
Tolentino v. State, 638 S.W.2d 499, 501(Tex. Crim. App. 1982). We judge the adequacy of
asearchwarrant affidavit by its"four corners.” as thisis the information which the magistrate
had before him when he issued the warrant. See Jones v. State, 833 S\W.2d 118, 123-24
(Tex.Crim.App.1992). Finally,a reviewing court applies a de novo standard in deciding
whether the trial court erred in admitting evidence based on afinding of probable cause in an
affidavit. See Guzman v. State, 955 S.W.2d85, 89 (Tex.Crim.App.1997); Lanev. State, 971
S.W.2d 748, 751 (Tex.App.—Dallas 1998, pet. ref’ d).

In the case at bar, Officer Eller presented the magistrate with an affidavit describing
appellant’ s residence and stating his belief that an individual named Mario was concealing

cocainetherein. The affidavit then provided the following facts:

On September 28, 1998 [your] affiant received information about
narcotic trafficking from aresidence at 513 Enid. Theinformationaffordedto
your affiant was that large amounts of cocaine and marijuana were being
transportedfrom Mexico to the residence at 513 Enid. Soonafter the cocaine
and marijuana arrived at 513 Enid, alarge portion of the narcotics were soon
moved to another unknown location. The narcotics that remained at 513 Enid
were then sold to regular customers from the residence.

As aresult of receiving that information you affiant and Officer R.M.
Bradley checked law enforcement computer records for prior narcotic related
cases at that address. Your affiant and Officer Bradley found that two prior
narcotic investigations had occurredat that address. Oneinvestigation occurred
in 1989 and another investigation occurred in 1994. On both occasions a
hispanic male namedM ario Linareswasapartyto theseinvestigations. With the
information that your affiant and Officer Bradley had received, the officers
began conducting occasional surveillance at 513 Enid.

On March 25, 1999 your affiant and Officer Bradley again conducted
surveillance on the residence at 513 Enid. At approximately 1400 hours your



affiant and Officer Bradley observedabrown Chevrolet Tahoe, Tx.LicensePlate
VT7489, arrive a the residence. The vehicle parked on the north side of the
residence. The vehicle was driven by a hispanic male approximately 22 to 26
years of age, approximately 5'7 to 5'8 tall [and] approximately 170 to 190
pounds, having short black hair, amedium complexion, and wearing blue jeans
and ablue shirt. Asyour affiant and Officer Bradley continuedtheir surveillance
they observed no fewer [than] three vehiclesarrive and park on the northside of
theresidence. Y our affiant and Officer Bradley observed one male[from] each
vehicleenter the property of 513 Enidthrough the large rear wrought iron gate.
The maleswould only stay at the residence for a short period of time before
returning to their vehiclesandleaving the residence. During two instances, the
male that was observed driving the Chevrolet Tahoe exited the rear of the
residence. Only momentslater did your affiant and Officer Bradley observethe
other males exit the residence and return to their vehicles.

As aresult of the investigation by your affiant and Officer Bradley, a
marked HPD patrol unit was called to the area. As your affiant and Officer
Bradley observed abrown Jeep arrive andleave theresidence, the officers began
rolling surveillance on the vehicle. A short time later the vehicle, Tx. License
number plate [sic] RHF28N, was stopped by the marked patrol unit for traffic
violations. The driver of the vehicle was identified as Juan Carlos Duran,

. Duringthat traffic stop,
patrol Officers Sanchez and Alvarado recovered a small clear plastic bag
containing a white powder substance from the interior of the vehicle. The
substance was laying on the floor next to the driver seat of the vehicle. The
substance was given to your affiant and was field tested by your affiant. The
substance did test positive for cocaine.

Officer Bradley advised the suspect, Duran, of his legal rights. The
suspect told Officer Bradley that he understood each of his rights. As a
statement against hispenal interest the suspect, Duran, told Officer Bradley that
he had just purchased the bag of cocaine that the patrol officers had recovered.
The suspect, Duran, told Officer Bradley and your affiant that he had purchased
the cocaine from a male known as Mario while at the residence on Enid. The
suspect further stated that he has purchased cocaine from the male suspect
known as Mario on several occasions at the residence on Enid. The suspect
further stated that on each occasion he has been at the residence on Enid, he has
been able to purchase cocaine.

In summary, then, the affidavit sought to show probable cause of drug concealment at
appellants’ home based on the following facts and circumstances: (1) the unattributed
information concerning the use of the residence for narcotics trafficking received in

September 1998; (2) the 1989 and 1994 narcoticsinvestigations involvingamannamedMario



a 513 Enid; (3) the two officer’ s observations of three individuals stopping by the residence
and leaving within a few minutes of their arrival; (4) anindividual exiting the residence and
peering down the street shortly before two of the three visitorsleft; and, (5) the discovery of
cocaine in Duran’s, the third visitor’s, vehicle, cocaine which Duran said he purchased from
amaleknown as Mario at 513 Enid. Based on this information and applying the totality of
circumstances test, we conclude the affidavit contained probable cause for issuance of the

evidentiary search warrant.

We agree with appellant that Duran, Eller’s informant, did not appear to provide
reasonably trustworthy information; however, this observation only becomes apparent when
we look beyond the four corners of the affidavit by considering the officers’ testimony at the
suppression hearing. From the perspective of the magistrate issuing the warrant, Duran’s
information appeared trustworthy for a number of reasons: it contained a statement against
penal interest; Duran made the statement with little time or opportunity for fabrication; and,
the statement provided the name of aspecificindividual. See Mejia v. State, 761 S.W.2d 35,
36 (Tex. App.—Houston [14™ Dist.] 1988, pet. ref’d). (finding the same facts sufficient to
establish probable causeinan affidavit for searchwarrant). Coupled with Eller’ sobservations
of activity outside the house and previous narcotics investigations, the affidavit appears
sufficient to warrant a reasonably cautious person's belief that cocaine could be found in

appellant’ s home.

Considering all the relevant circumstances, we hold that the trial court correctly
admitted evidence of the cocaine after determining that the magistrate’ s finding of probable

cause was supported by the affidavit. Accordingly, we overrule appellants’ three issues for



review and affirm the judgment of the trial court.

/sl Maurice Amidei
Justice
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