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OPINION

Theissue for this apped iswhether thetria court abused its discretion in dismissing sua sponte
ajuror whosefather had been rushed to the emergency room of aHouston hospital two daysintotrid. We

find there was no abuse of discretion, and affirm.

The facts of the underlying caseitsdf arenot at issue, and only the procedura aspects surrounding
the juror’ sdismissal are of sgnificanceto this apped. On May 1, 1997 thetria court impaneled twelve
jurors to gt on the contribution and indemnity action between gppdlant Western Auto Supply Co. and
appellee Vaco Automoative Products, Inc. On the morning of May 5, 1997, two daysinto trid, the trid
court received word that the father of one of the jurors had suffered a heart attack and that the juror was



with him at the hospitdl. The trid court caled the hospital and verified with hospital personndl that the
juror’ sfather wasapaient at the hospita. The court then informed the parties on the record that the juror
was being dismissed and trid would continue with eleven jurors. Both sides objected to the dismissd. Trid
continued until May 7, 1997 when the remaining jurors returned a10-1 verdict infavor of appellee Val co.
Appdlant Western Auto filed motions for migtrid and for new trid, which were overruled. Appellee
Valco's responses to the motions had incdluded an affidavit from the juror, sating that on the morning of
May 5, 1997, hisfather had been in critica conditionand that he had informed the court he would not be
able to continue as a juror because of hisinability to concentrate on anything except his father’ s hedth.

The Texas Condtitution and the Texas Rules of Civil procedure require a district-court jury to
consst of twelve origind jurors, but as few as nine may return a verdict if the others die or become
“disabled from gtting.” TEX. CONST. Art. V, 8§ 13; TEX. R. CIV. P. 292. Trid courts have broad
discretion in determining whether ajuror is disabled from stting when there is evidence of conditutiona
disqudification. McDaniel v. Yarbrough, 898 SW.2d 251, 253 (Tex. 1995). But not just any
inconvenience or delay is a disgbility. A disability must be in the nature of “an actud physicad or mentd
incgpacity.” McDaniel, 898 SW.2d at 253. Our supreme court recently expanded this to include
“emotiond disability” inYanes v. Sowards, 996 S.W.2d 849 (Tex. 1999). A court abusesitsdiscretion
in dismissing a juror if it acts without reference to any guiding rules or principles or acts arbitrarily or

unreasonably. McDaniel, 898 SW.2d at 253.

Our supreme court’ sviews on theissue of dismissd of an impaneled juror inadvil casefor family
illnessreasons goes back over acenturytoHouston & Texas Central Ry. Co.v. Waller, 56 Tex. 331
(1882). InWaller, ajuror received word from his wife that their child was sick and for imto come home
if possible. Thetrid court dismissed the juror based on the juror’ s belief that it was necessary for him to
be & home. In reveraing the ensuing judgment, the supreme court held that the disability must be morein
the nature of a physica or menta incgpacity, not mere mentd digtress over theillness of afamily member.

Subsequent appellate court cases addressed the issue of juror disgbility arising from theillness of
afamily member, and upheld dismissd of thejurors. See Barker v. Ash, 194 SW. 465 (Tex. Civ. App.
— Dadlas 1917, writ ref’ d) (no abuse of discretion in dismissing juror whaose child was dangeroudy ill and



about to die); Schebesta v. Stewart, 37 SW.2d 781 (Tex. Civ. App. — Fort Worth 1930, writ dism'd
w.0.j.) (juror properly dismissed where physicaly unable to st after being told to “come at once if he
wishedto see hisfather dive’); Southern Pacificv. Peral ez, 546 S.W.2d 88 (Tex. Civ. App.—Corpus
Chrigti 1976, writ ref’d n.r.e)) (juror properly excused where family illness caused her to worry and not
be aile to serve as ajuror). Mere physica inconvenience, on the other hand, is insufficient to alow
dismisd of a juror. See McDaniel v. Yarbrough, 898 SW.2d 251, 253 (Tex. 1995) (juror
temporarily detained by flooding from heavy rain was not “disabled”).

Our supreme court recently revisted thisissuein Yanes v. Sowards, 996 SW.2d 849 (Tex.
1999), and held that if the deeth or serious illness of afamily member renders ajuror unable to discharge
his respongihilities, trial may proceed with fewer than twelve jurors. The Court distinguished this from the
century-old Waller decision in that dthough the juror in Waller had been mentaly distressed over his
child'sillness, therewas no evidence that the distress prevented him from discharging hisdutiesasajuror,
contrary to thefactsin Yanes. In the case before us, thetrid court received a message thet the
juror’ s father had suffered a heart attack and was in the hospital. The court verified that the juror’ s father
was indeed a patient at the hospital. While the record does not establishthat the court actualy spoke with
the juror, we note thet thisis not essential. See Barker, 194 SW. a 467, cited by the supreme court in
Yanes, gtating that “the intelligence received was S0 serious as to disable and disqudify the juror from a

fair consideration of the case”

Under the circumstancesand evidence shown, we hold therewas no abuse of discretionby thetrid
court in dismissng the juror sua sponte where the juror’'s father had suffered a heart attack and was
hospitaized. Appdlant’s sole point of error is overruled.

The judgment is affirmed.
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