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OPINION

Appdlant, LisaAnn Spencer, attempted to appropriate abottle of wine fromaconvenience store.
Whenthe shopkeeper tried to recover the wine, gppdlant attacked hmwithascrewdriver. Appelant was
convicted by ajury of aggravated assault. After finding two enhancements true, the jury assessed twenty-
gght years confinement. Appellant brings the following issues: (1) the evidence is legdly and factualy
insufficient to establishgppellant used adeadly weapon; and (2) the court erred in denying her chargeson
sef-defense, defense of property, and the lesser-included offense of assault. We affirm.

Background



Appdlant waked into the convenience store where the complainant, his brother, and his sster-in-
lawv worked. Complainant and his sgter-in-law testified that they observed appellant go straight to a
beverage cooler, remove abottle of Boones Farmwine and put it inher jacket. As appdlant walked past
the cash register and to the exit, complainant’s brother told gppellant to stop and pay for the wine.
However, gppdlant ignored hmand proceeded out thedoor. Complainant thenfollowed appe lant outside
and told her to pay for the wine or give it back. At some point, gppellant cursed a him and said she had
paid for thewine. Appdlant then swung the bottle and hit complainant inthe head with it. As complainant
retreated, appellant, using her other hand, thrust a screwdriver at complainant’s head. Complainant raised
his arm to protect himsdlf and the screwdriver punctured him through the hand. The wound bled and left
ascar, but he did not seek medica treatment. Complainant testified that had he not raised his hand and
retreated, the screwdriver would have struck him*“sraight through the head or through the eyes” Hedso
stated that he was very scared and he thought gppellant wastrying to kill or hurt him. Complainant had his
sdter-inlaw cdl police. He then secured his pistol and he and his sster-in-law followed appdlant as she
walked across the street. Complainant tried to grab the bottle and, again, appellant swung the bottle and
thrust the screwdriver at him, thistime missnghim. Complainant pointed his gun at appellant, grabbed the

Boones Farm, and ran back to the store.

Appdlant was later arrested with the screwdriver found on her person. The arresting officer,
Danid Tollefson, testified that if a screwdriver is used inthe manner described by complainant, it is capable

of causing serious or fata injury.
L egal Sufficiency

Whenreviewing the legd sufficiency of the evidence, the appellate court looks at dl the evidence
inthe light most favorable to the verdict to determine whether any rationd trier of fact could have found the
essentid dements of the offensebeyond areasonable doubt. See Jackson v. Virginia, 443 U.S. 307,
319 (1979); Johnson v. State, 23 SW.2d 1, 7 (Tex. Crim. App. 2000). We accord great deference
to the respongihility of the trier of fact to fairly resolve conflictsinthe testimony, to wegh the evidence, and
to draw reasonable inferencesfrombasic factsto ultimatefacts. See Clewisv. State, 922 S.W.2d 126,



133 (Tex. Crim. App.1996) (quoting Jackson, 443 U.S. at 319). "We presume that any conflicting
inferences from the evidence were resolved by the jury in favor of the prosecution, and we defer to that

resolution.” 1d. a 133 n. 13 (quoting Jackson, 443 U.S. at 326).

Appd lant daimsthat because complainant was not serioudy injured and did not seek medical care,
the evidence wasinsufficent to show she used a deadly weapon. Deadly wegpon means. “anything that in
the manner of its use or intended use is capable of causng death or serious bodily injury.” TEX. PEN.
CODE ANN. 81.07(17). The statute does not necessarily require that the actor actually intend deeth or
serious bodily injury. Rather, an object is adeadly weaponif the actor intendsa use of the object inwhich
it would be capable of causing death or serious bodily injury. See McCain v. State, 22 SW.3d 497,
503 (Tex. Crim. App. 2000) (placement of the word "capable’ in the Satute enables it to cover conduct
that threetens deadly force, even if the actor has no intention of actudly using deadly force).

In this case, Officer Tollefson testified that the screwdriver used by the appdlant in the manner
described by complainant could cause serious injury or death.  Further, we have held that where a
defendant brandished and made threstening motions with ascrewdriver, the evidence was legdly sufficient
to support a deadly weapon finding, even though the defendart did not injure the complainant. See
Henderson v. State, 971 SW.2d 755, 756-67 (Tex. App.—Houston [14™ Dist.] 1998, no pet.).

Wethereforefind the evidenceislegdly sufficient to support the conviction because a rationd jury
could have determined that the screwdriver with which gppdlant attacked complainant was a deadly
wegpon. We overrule gppellant’slegd sufficiency issue.

Factual Sufficiency

In reviewing the factud sufficiency of the evidence, we are not bound to view the evidence in the
light most favorable to the prosecution, and consider the testimony of defense witnesses and the existence
of dternative hypotheses. Johnson, 23S.W.2d at 6-7 (Tex. Crim. App. 2000); Clewisv. State, 922
S.W.2d 126, 134 (Tex. Crim. App.1996). We consider dl of the evidence in the record related to the
gopdlant's sufficiency chalenge, comparing the weight of the evidence that tends to prove guilt with the
evidence that tendsto disprove it. Santellan v. State, 939 SW.2d 155, 164 (Tex. Crim. App.1997).
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We are not free to reweigh the evidence and set aside a jury verdict merdy because we believe that a
different result is more reasonable. Cain v. State, 958 SW.2d 404, 407 (Tex. Crim. App.1997);
Clewis, 922 SW.2d at 135. In order to find the evidence factudly insufficient to support a verdict, we
must conclude that the jury's finding is manifestly unjust, shocks the conscience, or clearly demondtrates
bias. Id.

The evidence reveds appdlant intended to use the screwdriver to inflict serious injury on
complainant in order to kegp him from recovering the bottle of cheap wine she had solen. Appdlant’s
intent is evidenced by the fact that the screwdriver attack followed upon her sriking the head of
complainant with the bottle. We find the fortuitous fact that the complainant escaped serious bodily injury
of insubstantial consequence. Had he not been fleet enough to protect himsdf with his hand, gppelant’s
screwdriver could have punctured his eye or any soft tissue behind, a potentialy serious or deadly injury.
We disagreethat the jury'sfindingis manifestly unjust, shocks the conscience, or dearly demondstrates bias.
Clewis, 922 SW.2d at 135. Wetherefore find the evidence isfactudly sufficient to support appdlant’s
conviction. Appdlant’sfactud sufficiency issueis overruled.

Chargelssues
Self Defense

A defendant is entitled to a jury ingtruction if the issue is raised by the evidence, whether that
evidence be grong, feeble, unimpeached, or contradicted. See Brown v. State, 955 SW.2d 276, 279
(Tex. Crim. App. 1997).

Inthe firg of three charge issues, opdllant contendsthat the trial court erred by refusing to charge
the jury on sdf-defense. A defendant is judtified in using force againgt another whenand to the degree he
reasonably believes the force is immediatdy necessary to protect himsdf against the other's use or
attempted use of unlawful force. See TEX. PEN. CODE ANN. § 9.31. Theforce used by adefendant must
be reasonable as contemplated from the defendant's point of view. See Hudson v. State, 956 S\W.2d
103, 105 (Tex. App.—Tyler 1997, no pet.).

Appdlant complains she was entitled to a salf defense charge because the evidence showed the
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complanant pointed a gun a her. We disagree. Firgt, gppellant did not testify and thereisno evidence
fromher (or anyone e se) to indicatethat she reasonably believed she wasindanger. See Smith v. State,
676 SW.2d 584, 585 (Tex. Crim. App. 1984) (noting self-defense is rarely raised where the defendant
falsto testify). Further, there is no evidence that the complainant or anyone ese had caused anything to
judify appellant’s stabbing complainant with the screwdriver (and hitting him with the bottle of wine).
Fndly, the undisputed evidence showsthat the complainant only got his gun after gppellant committed the
charged offense. Therefore, his pointing the gun at her isimmeterid to the issue of sdif defense. Inlight of
thesefacts, wefind that there is no evidence that gppellant wasjudtified inusng force againgt complainant;

therefore, her saf-defenseissueis overruled.
Defense of Property

Appdlant contends she was entitled to a lesser included offense charge of defense of property
because there was some evidence she was in lawful possession of thewine. She points to the testimony
of a customer at the store who testified that appellant claimed she had paid for the wine after complainant
asked her to pay forit.* Asnoted, the undisputed evidence showsthat complainant and hissister observed
gopdlant enter the store, take the bottle from the cooler, conced it in her jacket, and attempt to leave
without paying for it. Appelant’s mere protestations to the contrary do not congtitute some evidence that
shewasin lawful possession of the bottle.

Additiondly, even if appellant were in lawful possession of the bottle, sheis only permitted to use
deadly force“whenand to the degree [s]he reasonably believes the deadly force isimmediately necessary
to . . . prevent the other's imminent commission of arson, burglary, robbery, aggravated robbery, theft
during the nighttime, or crimina mischief during the nighttime . . .and . . .[ghe reasonably believes that the
... property cannot be protected or recovered by any other means; or the use of force other than deadly

IAppellant also notes that complainant and his sister testified that they did not hear her say she
paid for the wine, thus the evidence is inconsistent. The testimony is not necessarily inconsistent because
these witnesses testified they didn’t hear something someone else heard. But even assuming it so, we fail
to see how the storekeepers' testimony that they didn’'t hear appellant claim she had paid for the wine
constitutes some evidence that appellant was in lawful possession of it.
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forceto protect or recover the land or property would expose the actor or another to a substantid risk of
death or serious bodily injury.” TEX. PEN. CODE ANN. 8§ 9.42. There is no evidence that prior to
gppellant’ s assault of complainant withthe screwdriver, complainant was attempting to commit any of the
listed crimes. At the time, he was unarmed and, a worgt, only tried to grab the bottle. Thereisaso no
evidence that if appelant wereinlanful possessionof the bottle, it could not have been protected by other
means or that the use of force other than deadly force would have subjected her to a substantia risk of
degth or serious bodily injury. 1d. Accordingly, thisissueis overruled.

Lesser Included Offense

A defendant is entitled to a charge on a lesser-included offense where the proof of the charged
offense includes the proof required to establish the lesser-included offense and there is some evidence
permitting a jury to raiondly find that if the defendant is guilty, he is guilty only of the lesser-included
offense. See Forest v. State, 989 SW.2d 365, 367 (Tex. Crim. App.1999). Anything more than a
sdintilla of evidenceis sufficient to entitle adefendant to alesser charge. 1d. Essentidly, the evidence should
establish the lesser-included offense as a rationd dternative to the charged offense. 1d. Thisis
accomplished if the evidence casts doubt on an dement of the greater offense, providing the jury with a
rationa dternative by voting for the lesser-included offense. 1d.

A person commits the offense of misdemeanor assault if he intentionaly, knowingly, or recklesdy
causes bodily injury to another. See Tex. Pen. Code Ann §22.01(a)(1). A person commitsthe offense
of aggravated assault if he commits misdemeanor assault and ether: (1) causes serious bodily injury to
another, or (2) uses or exhibits a deadly weapon during commission of the assault. See Tex. Pen. Code
Ann 8§ 22.02(a). "Serious bodily injury isdefined as any injury that "creates a substantial risk of desth or
that causes deeth, serious permanent disfigurement, or protracted lossor impairment of the function of any
bodily member or organ." See Tex. Pen. Code Ann. 8 1.07(8)(46). To be entitled to aningructionon
the lesser-included offense of misdemeanor assault, there mugt have been some evidence permitting a jury

to find gppdlant did not cause serious bodily injury and that appdlant did not use or exhibit a deadly
weapon.



Here, we focus only on the deadly weapon prong. Appellant argues that she was entitled to the
lesser-included offense charge because the jury might have believed the screwdriver was not a deadly
weapon. Inresponse, the state pointstoMcElhaney v. State, 899 SW.2d 15 (Tex. App—Tyler 1995,
pet. ref’d, untimely filed). The court Sated:

[1]t is not enough, to be entitled to the lesser included offense charge, to posit the
possihility of afailure of the evidence onthe dement or dementsthat distinguishthe greater
offense from the lesser included offense. The second prong of the test, whether thereis
some evidence in the record that, if the defendant is guilty, he is guilty only of the lesser
offense, does not mandate aspeculaive inquiry into whether the jury might not have been
convinced about one of the aggraveting € ements, but requiresan examinationof the record
to see whether it presents an dternative factuad scenario which, if believed, would support
a finding on the lesser offense. It is not enough that the jury may disbdieve crucid
evidence pertaningto the greater offense; there must be some evidence directly germane
to alesser included offense for the factfinder to consder before aningructionon alesser
included offense is warranted.

Id. at 18 (dting Bignall v. State, 887 SW.2d 21 (Tex. Crim App.1994)). Appellant presents no
evidence of afactua scenario that would support a finding that a deadly weapon was not used. Her
Speculation that the jury “might have believed” the screwdriver was not a deadly weapon, without more,
does not entitle her to the lesser-included offense of assault. 1d. The court thusdid not err in refusing to

submit the charge. We therefore overrule gppellant’ s fina issue.

The judgment of the trid court is affirmed.
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