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MAJORITY OPINION

JonMichael Withrow (Appelant) brings thiswrit of error to challenge adefault judgment entered
againg him.! In the trid court’s default judgment, appellant was ordered to pay Alba Rosa Schou
(Appdlee) the sum of $5,000.00, plusinterest, representing the cash value of personal property that was
alegedly converted by Appdlant. Appdlant assignstwo pointsof trid court error. First, he contendsthat
thetria court erred by finding that he was properly served withcitation. Second, he contends that the trial
court erred by granting a default judgment againgt him without notice of setting. We affirm.

1 Appellant appears before this Court pro se. He is currently an inmate of the McConnell Unit,
Texas Department of Criminal Justice, Institutional Division.



Appd lant was sued by appelleein justice court in Brazoria County for conversion of her personal
property. Appellant filed a pro se answer but retained an attorney, Gordon E. White, prior to trial.
Attorney White made an appearance and filed awrittenanswer of behaf of appdlant. Thepleading clearly
stated appellant’ s attorney’ s address as 3200 Wilcrest Dr., Suite 465, Houston, TX 77042. The court
st the case for trid on November 16, 1992, and sent written notice to gppelant’ s attorney. However,
neither gppellant nor his attorney appeared at trid and appellee was granted a default judgment for $5,000.
In his mation for new tria (not filed until nearly two months after he was natified of the judgment),
gopdlant’ s atorney carefully stated that he did not receive actual notice of the trid until November 17,
1992, the day dfter the trid. The motion was denied. Appellant, then incarcerated on the charge of
murder, filed an affidavit of inability to pay costs through his attorney and appealed to the county court.

There was no activity in this case inthe county court for over threeyears. Thetria court properly
set the case onatry or dismiss docket. On April 25, 1996, the county court sent notice of tria setting for
August 12, 1996, to appdllant’ sattorney at his address onfile withthe court, 3200 Wilcrest Dr., Suite 465,
Houston, TX 77042. The notice was returned undelivered to the trial court on May 2, 1996, with the
notation “Return to Sender. Forwarding Order Expired.” A post-answer default judgment was again
granted to appellee on the scheduled tria date, properly based on the evidence, we must assume, there
being no reporter’ srecord attached. Appelant now gppeasfor the same claim for the second time by writ

of error.

A direct attack on ajudgment by writ of error mugt: (1) be brought within sx monthsafter thetria
court 9gns the judgment; (2) by a party to the suit; (3) who did not participate in the actud trid; and (4)
the error complained of must be apparent from the face of the record. Norman Communications v.
Texas Eastman Co., 955 SW.2d 269, 270 (Tex. 1997). Review by writ of error affords an gppellant
the same scope of review as an ordinary apped; that is, areview of the entire case. 1d. The only
restrictiononthe scope of writ of error review is that the error must appear on the face of therecord. 1d.
The face of the record, for purposes of writ of error review, consstsof dl the papers on file in the gpped,
including the statement of facts (reporter’ srecord). 1d.



Inhisfirg point of error, Appdlant contendsthat because he was not served withasecond citation
after his appea was perfected in the county court for trid de novo, he was “denied the right to defend
himsdf.” See TEX. R. CIV. P. 534, 574b.

Thislawsuit was initiated by appellee in the justice of the peace court. Appellant was properly
served with citation and filed awritten answer in the justice court. Thejustice court granted judgment in
favor of appellee. Appellant, thru his attorney, perfected anapped to the county court for trial de novo
by timdly filing his notice of appeal inthe formof an affidavit of inability to pay cods of apped. See TEX.
R. CIv. P. 572,

Additiona pleadings are not necessary for atriad de novo inthe county court wherethe pleadings
in the justice court are in writing.? See TEX. R. CIV. P. 574; Amos v. Metropolitan Bldg. & Loan
Ass'n, 154 SW.2d 154, 155 (Tex.Civ.App.—Dalas1941, no writ); see al so TEX. CIV. PRAC. & REM.
CODE ANN. 8 51.001(a) (Vernon 1997). Thus, upontrid de novo inthe county court on an action that
originated in the justice court, the written pleadings of record in the justice court will generdly condtitute
an appearance by the respective parties of record in the county court. See id.; Levada Hughes and
Occupants v. Habitat Apartments, 880 SW.2d 5, 7-8 (Tex.App.—Dallas 1992, no writ). As noted
above, appdlant’s origind answer in the justice court wasin writing. Thiswas sufficient to condtitute an
gppearance by appdlant in the county court upontrid de novo, thereby precluding the need for service
of citation. See Levada Hughes and Occupants, 880 SW.2d a 7-8. In fact, it was appellant who
invoked the county court’s jurisdiction by his appea. Appelant’sfirst point of error is overruled.?

2 We note that in appeals from small claims courts, chapter 28 of the Government Code provides

that “[t]rial on appeal [to the county court] is de novo. No further pleadings are required and the procedure
is the same as in small claims court.” TEX. GOV'T CODE ANN. § 28.053(b) (Vernon 1988). While chapter
27 of the Government Code, pertaining to justice courts, does not contain a parallel provision, case law
supports our conclusion that additional pleadings are not necessary in actions originating in justice courts that
are appeaed to county courts for trial de novo where the pleadings in the justice courts are in writing. See
TEX. GOV'T CODE ANN. 88 27.001-.059 (Vernon 1988 & Supp. 1999); TEX. CIv. PRAC. & REM. CODE
ANN. 8§ 51.001(a) (Vernon 1997); Amos, 154 SW.2d at 155.

3 We are unable to conclude that appellant’s filing of his affidavit of inability to pay costs of appeal
in itself constituted an “appearance” in the county court. See Levada Hughes and Occupants, 880 S.W.2d
at 7-8. It is his written answer filed in the justice court that was transmitted to the county court upon

(continued...)



In his second issue, gppdlant contends that the trid court erred in entering a default judgment in
this case because he did not receive notice of any trid settings. The record shows that on April 25, 1996,
the Brazoria County Clerk mailed a notice to his attorney advising that the cause was set for “trial or
digmisal” at 9:00am. onAugust 12, 1996. The noticewas properly addressed and mailed to appellant’s
trid counsd in Houston. However, the record shows that the envelope in which the notice was mailed to
gppellant’ s counsdl was returned to the county clerk, slamped “Forwarding Order Expired.”

Rule 8 requiresdl communications fromthe court or other counsel withrespect to asuit to be sent
to the attorney in charge. See TEX. R. CIV. P. 8. Nether thetrid court nor the clerk may communicate
directly witha party represented by counsd.  The natice requirements of Rule 245 are satisfied by serving
the attorney of record. TEX. R. CIV. P. 21a; Bruneio v. Bruneio, 890 SW.2d 150, 155 (Tex.
App.—Corpus Chrigti 1994, no writ). An atorney’s knowledge of a trid setting is imputed to his client.
Maganav. Magana, 576 SW.2d 131, 133 (Tex. Civ. App.—Corpus Chrigti 1978, no writ). Appellant
argues that the rules of procedure or due process impose the responghbility on thetriad court or clerk to
track down the opposing party’s attorney of record and send counsel another notice. In fact, the rules
provide relief to the out-of-county attorney, as we have here. If the non-resident attorney smply sendsa
return envelope properly addressed and stamped, the clerk is required to notify such attorney of dl trid
settings. See TEX. R. CIV. P. 246. ill, if the attorney fallsto natify the clerk inwriting of anew address,
or as here, does not even renew a change of address with the post office, then there is no * due process’

argument with the State.

Asto Condtitutiona concerns, actual noticeis not and has never beenthe standard for determining
whether due process has been afforded a litigant. Rather, due process only requires notice, reasonably
caculated under the circumstances, to be given. Peraltav. Heights Medical Center, Inc., 485 U.S.
80, 82, 108 S.Ct. 896, 99 L.Ed.2d 75 (1988); Walker v. Broadhead, 828 S.\W.2d 278, 280 (Tex.
App-Augin 1992, writ denied). Federa courts have held in various contexts that mailing notice of
dispogtive settings by firg-class mail is conditutiondly sufficient as long asthe government acts reasonably

3 (...continued)
appdlant’s demand for trial de novo that constitutes an appearance. See TEX. R. Clv. P. 574; Levada
Hughes and Occupants 880 S.W.2d at 7-8.



under the circumstances, even if the intended recipient of the notice never receivesit. See Eagle Bus
Mfg., Inc. v. Rogers, 62 F.3d 730, 735 (5" Cir. 1995) (in bankruptcy proceeding, notice by first class
mall to creditors natifying them of bar date for proof of dlaims met due process reguirements; questionwas
not whether notice was received but whether it was properly mailed); Farhoud v. INS, 122 F.3d 794,
796 (9™ Cir. 1997) (notice of deportation proceeding by first-class mail to last known address held
aufficient); Weigner v. City of New York, 852 F.2d 646, 650 (2d Cir. 1988) (notice of tax foreclosure
action sent by firs-class mail satisfied due process).

In Transoceanic Shipping Co., Inc. v. General Universal Systems, Inc., the court was
confronted with similar circumstances as present in this case. 961 S.\W.2d 418 (Tex. App.—Houston [1
Digt.] 1997, no writ). In that case, the gppellant contended that default judgment was improper because
it did not receive notice of the tria setting, noting that the record showed that its counsel did not receive
notice. 1d. at 419. The court observed that the record showed the envelope in which the notice was
mailed by the court to the appellant’s counsel was returned to the court, stamped “RETURN TO
SENDER; UNDELIVERABLE AS ADDRESSED; FORWARDING ORDER EXPIRED.” Id. at 420.
The court reversed the default judgment, concluding that the face of the record affirmatively reflected that
the gppellant’s counsdl did not receive the trid setting notice mailed by the court. 1d.

We disagree with Transoceanic. While one could digtinguish the cases because our appellant
complained of his persond lack of actud notice, rather thanhiscounsd, the rationde is virtudly the same.
There is no error “gpparent from the face of the record” when the trid court or clerk fully complieswith
Rule 245 by mailing notice of the tria setting to gppellant’ s attorney of record at his last known address.
Nether Rule 245 nor the due process clause absolutely require actual notice of atria setting, as the
Transoceanic Shipping court and the dissent inthis caseimply. Thismisallocates the respective duties
and creates a potentid for abuse.* It isimplicit in Rule 8 that an atorney in charge is responsible for
natifying the court and opposing counsel of any change inhis addressimmediaidy and certainly before any

4 The abuse is especiadly evident in this case, where appellant and his attorney already had one bite
at the apple for missing atrial date; both knew appellant was appealing an adverse judgment in county court
and might be facing the same result. Despite this, the record shows they did nothing to keep the trial court
reasonably informed as to their whereabouts.



addressforwarding order hasexpired. Smilaily, TEX. R. CIV. P. 21aspecifiesthat noticesbe sent to the
party’ slast know addr ess, thusimposing aresponsbility on the person to be notified to keep the court
and parties apprised of their correct and current address.®> Once an attorney appears on the initial
pleadings, “ Thereafter, until such designation is changed by written natice to the court and dl other parties
inaccordancewithRule 21a, said attorney in charge shdl be responsible of the suit asto suchparty.” See
TEX. R. CIV. P. 8. Nothingintherecord indicatesthat counsd for appellant notified the court of achange
of address and we are precluded from going outside the record to presume he did. Appelant would shift
the “reponghility” fromcounsel to thetria court or clerk. We declineto do so. The clerk hasaduty to
natify the parties of trid settings and the party has a continuing duty to specify wherethat notice will be sent.
Id.; see also TEX. R. CIV. P. 21a

Whenthe trid court mailed notice of the trid setting to appellant’ scounsel at the last address given,
it fulfilled its requirement under Rule 245 and acted reasonably under the circumstances in fulfilling its due
processobligations. Assuch, thereisno error ontheface of therecord. Appellant’ssecond point of error

isoveruled.

The judgment is affirmed.

19 Don Wittig
Judtice
Judgment rendered and Opinion filed December 2, 1999.
Pand consigts of Justices Amidel, Edelman, and Wittig.
Publish— TEX. R. APP. P. 47.3(b).

5 The dissent would place the burden of maintaining notice of a party’s correct address upon the

trial court or clerk. The dissent suggests maybe appellant’s counsel did notify the clerk who failed to note
the address change. The record is silent to this possibility but appellant himself offers neither proof nor
argument supporting this conjecture.
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DISSENTING OPINION

| respectfully dissent.

While | concur with the mgority’s disposition of Appellant’s firgt point of error, | respectfully
dissent to the mgjority’ s digposition of Appdlant’s second point.

A party who is entitled to notice pursuant to Rule 245 TEX. R. CIV. P. may s&t asde ajudgment
by default taken againgt him if he was not served with such notice in compliance with Rule 21a TEX. R.
CIV. P. Thefaceof therecord showsthat (1) by usng regular mail thetria court did not comply with Rule
21a; and (2) gppdlant did not receive the regular mail notice. Our Supreme Court hed that in reviewing

an appeal by writ of error, as here, “the error must appear on the face of the record.” Norman



Communications v. Texas Eastman Co., 955 SW.2d 269, 270 (Tex. 1997). The “face of the
record,” for purposes of writ of error review, conssts of dl the papers on file in the gpped, including the
gatement of facts” 1d. Asinal gopeds, it does not including anything outside the record presented for
appdlate review.

Recently, in reviewing a writ of error case, the First Didtrict addressed factua and legd issues
identical to those of the case at bar. See Transoceanic Shipping Co., Inc. v. General Universal
Systems, Inc., 961 SW.2d 418 (Tex. App.—Houston [1% Dist.] 1997, no writ). The appelant in
Transoceanic Shipping Co. contended that a default judgment entered againgt it wasimproper because
itstrid counsd did not receive notice of thetrid setting. 1d. at 419. The court of gppeds observed that
the envelope in which the noticewas mailed to the gppellant’ strid counsd was stamped, “RETURN TO
SENDER; UNDELIVERABLE AS ADDRESSED; FORWARDING ORDER EXPIRED.” Id. at 420.
Thisisprecisaly what occurred in the instant matter: the record clearly indicatesthat the envelopeinwhich
the notice was sent to Appellant’s trid counsal was returned to the county clerk, ssamped “Forwarding
Order Expired.”

Consgent with the standard of review set forth by the Supreme Court, the court of appedls in
Transoceanic Shipping Co. reversed the default judgment, holding that the “face of the record”
affirmatively reflected that the appellant’ stria counsel did not receive the trid setting notice. 1d. Here, too,
the “face of the record” affirmatively reflectsthat Appd lant’ strial counsdl did not recelve notice of the trid
setting. In juxtapogtion, the factuad and legd issues in the ingant matter and Transoceani ¢ Shipping
Co. areindiginguisheble.

The court in Transoceanic Shipping Co. was not persuaded by the appellee’ s argument that
the default judgment should be affirmed because it was the gppellant’ sfault that the tria court did not have
the current address of the gppellant’s trid counsdl. 1d.  “[A]ppea by writ of error isnot an equitable
proceeding. Therefore, awrit of error appdlant is not required to show diligence or lack of negligence
beforeitscomplaintswill be heard.” 1d. (quoting Texaco v. Central Power & Light Co.,925S.W.2d
586, 590 (Tex. 1996)). In rgecting the reasoning of the First Didtrict, the mgority in this case holds that
neither the court nor opposing counse should be responsible for Appdlant’ strid counsdl’ sfalureto notify



the court and opposing counse of his address change.! However, assuming ar guendo that the mgjority’s
holding is correct, thereis nothing in the record of this maiter to suggest that Appellant’ strid counsd did
not natify the county court and opposing counsdl of hisaddress change. It is possble that the county court
failed to note the address change, mailing the notice of trid setting to the wrong address.? Appelleedid not
fileabrief in this case, and we are restricted to reviewing only the “face of the record.” See Norman
Communications, 955 SW.2d 270. Whether the error was made by Appdlant’strid counsd or the

county court cannot be discerned from the record presented for our review.

This Court’s holding should not be based upon its surmise that Appdlant’strid counsd failed to
natify the court and opposng counsd of his address change. The mgority’s opinion in this case is not
based completely upon the record and isin contrast to the clear and sound precedent of Transoceanic

Shipping Co.

Maurice Amide
Judtice
Judgment rendered and Opinion filed December 2, 1999.
Pand consigts of Justices Amidel, Edelman, and Wittig.
Publish— TEX. R. APP. P. 47.3(b).

1 This Court shares the same jurisdictional (geographic) boundaries as the First Court of Appeals.

The mgjority opinion in this case reaches a polar opposite conclusion as did the First Court of Appeals based
upon the same facts and lega issues, ignoring the doctrine of stare decisis See Conner v. ContiCarriers
& Terminals, Inc., 944 SW.2d 405, 420-22 (Tex.App.—Houston [14" Dist.] 1997, no writ) (Lee, J.,
dissenting).

2 |t is noteworthy that a failure to give the required notice under Rule 245 constitutes a denial of a
party’s due process right to be heard in a contested case. See TEX. R. CIv. P. 245; Transoceanic Shipping
Co., Inc., 961 SW.2d at 420 n.2.



