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OPINION

Stephen Stromatt gppeds a conviction for driving while intoxicated on the grounds that there is:
(1) no evidence to show that he waived his right to a jury trid; and (2) factudly insufficent evidence to
show that he was intoxicated. We affirm.
Jury Waiver
Appdlant’s firg point of error contends that there is no evidence in the record to reflect that he
waived hisright to ajury inwritinginaccordance withartticle 1.13(a). See TEX. CODE CRIM. PRO. ANN.



art. 1.13(a) (Vernon Supp. 1999).> However, after gopelant filed his brief, a supplementd record was
filed which contains gppellant’ s written jury waiver. The waiver was executed by appdlant on February
16, 1998, prior to trid, and was sgned by his counsd, the attorney representing the State, and the tria
judge. Therefore, appdlant’ sfirst point of error iswithout merit and is overruled.

Factual Sufficiency

Appdlant’s second point of error chalenges the factuad sufficiency of the evidence to show that
he was intoxicated.?

Standard of Review

A factud sufficiency review takesinto congderation al of the evidence and weighs the evidence
which tends to prove the existence of the fact in dispute againgt the contradictory evidence. See Fuentes
v. State, 991 SW.2d 267, 271 (Tex. Crim. App. 1999). That a different verdict would be more
reasonable isinsuffident to judify reversal; the verdict will be upheld unlessit is S0 againg the great weight
of the evidence that it is clearly wrong and unjust. See id. at 272.

A person commitsthe offense of drivingwhileintoxicated if he has an a cohol concentrationof 0.10
or more, or he does not have the norma use of mental or physical faculties by reason of the introduction
of acohol, a controlled substance, a drug, or any combination of those substances into the body, while
operating amotor vehiclein apublic place. See TEX. PEN. CODE ANN. 88 49.01(2), 49.04(a) (Vernon
1994 & Supp. 1999).2

Sufficiency Review

1 Article 1.13(a) applies to both misdemeanor and felony cases. See Huynh v. State, 901 S.W.2d 480,
483 (Tex. Crim. App. 1995).

Appdlant relies on Perkins to support his factual sufficiency chalenge; however, the judgment in
Perkins has since been vacated by the Court of Crimina Appeals. See Perkins v. Sate, 940
SW.2d 365 (Tex. App.—Waco 1997), pet. granted, judgm’t vacated, 993 S.W.2d 116 (Tex. Crim.
App. 1999) (per curiam) (remanding the case to the appellate court for reconsideration in light of the
factual sufficiency review standard set forth in Cain v. Sate, 958 S.\W.2d 404 (Tex. Crim. App.
1999)).

Because the appdllant refused to take an intoxilyzer test, the State’s theory of prosecution was that
he had lost the normal use of his mental or physical faculties.
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The evidence presented againgt gppellant essentidly conssted of the testimony of the arresting
officer, WilliamLindsey. Lindsey testified that he’ d been specidly trained to recognizeintoxicated persons
and had worked exdusvdy withDW!I’ sfor elevenyears. Lindsey had witnessed appellant’ svehicle cross
over onto the emergency shoulder and then veer back, crossng over two lanes of traffic. Appellant's
vehicle then crossed over another lane and rapidly accelerated. Lindsey’s radar indicated appellant was
driving 81 miles per hour. After pulling appellant’s van over, Lindsey noticed that gppellant had glassy,
watery eyes. When Lindsey asked him if he had been drinking, appellant admitted to having had a*“ couple
of beers’ whileat aloca club. Initidly, Lindsey did not detect any acohol odor on appellant’ s breath, but
after having appellant remove a dip of suff fromhis mouth, Lindsey detected amoderate odor of acohal.
He tated that the odor he detected was inconsistent with gppellant’s claim that he had consumed only a
couple of beers.

Lindsey administered a horizonta gaze nysagmus (*HGN”) test and tedtified that dl 9x clueswere
present. He also administered two additiond field sobriety tests, a head tilt and one-leg stand. Lindsey
tedtified that the results of these tests al so indicated that gppellant did not have norma use of hismenta and
physcd faculties.

During cross-examination, Lindsey admitted that appellant had had no problems maneuvering his
van off the road, that appellant had been cooperative and had responded appropriately to Lindsey’'s
questions. Lindsey further admitted that gppellant had exited his vehicle without any trouble and had not
used the vehicle for support when walking to the rear of it. He also admitted that athough appellant had
asway of 2 to 4 inches during the head tilt test, even someone who had not been drinking would have a
sway of about 1 to 2 inches.

After being transported downtown, appelant refused to take anintoxilyzer test because he did not
want his*“fate determined by amachine.” Although gppellant admitted the conditionsin the videotape room
were good, he aso refused to be videotaped while doing field sobriety tests a the police station,* because
he wanted to speak with his atorney before doing anything further.

However, appellant was videotaped in the room while not taking field sobriety tests, and the tape was
shown to the judge.



Appdlant testified that he wasat the club for two hours and ten minutes and had consumed three
beersthere. He stated that he did not fed impaired. He described hisvan asa“box on wheds’ that was
not capable of going 81 mph in the short period of time described by Lindsey. He tedtified further that he
had not gone over into the emergency lane or crossed any lanes of traffic. Appelant indicated that there
was questionable lighting during the HGN test, he was nervous, and he was wearing cowboy boots that
meade the testing difficult for him.

After his arrest, appdlant telephoned hisfather fromthe holding cdll. Hisfather testified that when
he spoke to appellant, appdlant’s speech was normal, logical, and coherent and he did not believe
gopellant was impaired. Appdlant dso presented the testimony of two friends who were with him at the
club that evening. Thefirgt witnesstegtified that she had been with gppelant for approximately 45 minutes
on the night of his arrest and, in her opinion, he did not appear intoxicated. She aso stated that she was
shocked to discover appellant had been arrested because he had appeared capable of driving. However,
on cross-examination, she admitted that she had no knowledge of how many beers gppellant had drank.

The second witness tetified thet it did not appear to imthat appelant wasimpaired; however, he
was with appdlant for only 20 or 30 minutes that evening. He aso tedtified that he was “shocked” to
discover appellant had been arrested because he had not appeared intoxicated.

Although appellant presented some evidence suggesting that he had not lost the norma useof his
mental and physical faculties, the mgority of his evidence was dicited fromindividuas who did not observe
hisdriving and did not know with certainty how much appellant had been drinking. Moreover, appelant
admitted to having drank three beersthat evening. Appelant’s actions while driving were more probative
of his condition and ability to operate a vehicle at that time than were his speech or demeanor after his
arrest. We dso cannot overlook the possibility that alcohol affected gppellant’s judgment and attitude
toward driving even if it did not noticesbly affect his speech or demeanor. Moreover, despite his
explandions for doing so, appdlant’s refusd to take an intoxilyzer and alow his sobriety tests to be
videotagped dso support an inference of guilt.

Further, in light of Lindsey’s experience invesigating DWI's and his testimony concerning
gppellant’ smanner of driving, glassyand watery eyes, amdl of acohol, and falureof the fidd sobriety tests,



we cannot say that the verdict is so contrary to the weight of the evidence asto be clearly wrong or unjust.®
Therefore, we overrule gppellant’s second point of error and affirm the judgment of the tria court.

IE] Richard H. Edeman
Judtice

Judgment rendered and Opinion filed December 2, 1999.
Pand consigts of Justices Amidel, Edelman, and Wittig.
Do not publish— TEX. R. APP. P. 47.3(b).

See eg., Reagan v. Sate, 968 SW.2d 571 (Tex. App.--Texarkana 1998, pet. ref’d) (finding
evidence of intoxication sufficient where officer observed defendant drift into a lane and change
lanes without signaling, coupled with fact defendant failed two field sobriety tests, smelled of acohoal,
admitted to consuming “a couple of drinks,” had bloodshot, watery eyes, and had slurred speech);
Kennedy v. State, 797 S.W.2d 695 (Tex. App.—Houston [1% Dist.] 1990, no pet.) (finding evidence
of intoxication sufficient where officer observed defendant had red glassy eyes, slurred speech, and
a strong odor of acohol on his breath).



