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OPINION

Appdlants, The University of Houston (U of H), John Bear, and Don Guyton , appeal the trid
court’sdenid of ther motion to dismiss for lack of jurisdiction. Appdlantsfiled an interlocutory appes
pursuant to section’51.014 of the Texas Civil Practices and Remedies Code claiming two points of error.
In point of error one gppellant assarts that the trid court erred in overruling gppellants motion to dismiss
for lack of jurisdiction because respondent did not initiaie action under the grievance or appeal procedures
of U of H as required under the Texas Whistleblower Act, section 554.001 of the Texas Government
Code. In point of error two appellant asserts that the trid court erred in overruling appdlants motion to
digmiss for lack of jurisdiction because respondent did not timely initiate action under the grievance or



appeal procedures of U of H as required under the Texas Whistleblower Act. We overrule gppellants
pointsof error and affirmthe trid court's order denying appellants motionto dismissfor lack of jurisdiction.

I.BACKGROUND

Don Elthonis a U of H chemigtry professor. While chairman of the chemistry department, Dr.
Elthon uncovered instances of what he believed to be inappropriate practices by faculty members. He
believed that the faculty had 1) filed afraudulent insurance clam, 2) laundered research grant funds for
improper use, and 3) filed fase requests for rembursement of expenses. Dr. Elthon reported hisconcerns
to Dr. Bear, the Dean of the College of Natural Sciences and Mathematics. After Dr. Bear did not teke
action with respect to these matters, Dr. Elthon reported the violationsto U of H authorities. Dr. Elthon
dams this caused appdlants to retdiate aganst him for having complained about the conduct of his

colleagues.

Dr. Elthon then wrote to Dr. John Ivancevich, Provost of U of H, detailing his grievances. Dr.
Ivancevich referred the complaint to Dr. Valias, asking Vdias to conduct a review of the issues in
compliancewiththe U of H Ethical Conduct in Academic Research and Scholarship (ECARS) guiddines.
Dr. Elthon later complained of further acts of retdiation, induding Dr. Bear’ s failure to recommend Dr.
Elthon for araise. Dr. Ivancevich agreed with Dr. Bear’ s assessment and concluded that Dr. Elthon did

not merit arase.

In response to these new alegations, Dr. lvancevichset up acommittee to look into Dr. Elthon’s
clams of retdiaion. The committee did not finish its work because U of H retained a private auditing firm
to look into the dlegations of improper conduct againgt Dr. Elthon’scolleagues. Dr. Ivancevichincorrectly
believed that the accounting firm would investigate the dlegations of retdiation, as wel. However, the
scope of the accounting firm' sinvestigation did not include the alegations of retdiation.

Dr. Elthon ultimately resigned as chairman of the chemistry department. Unsatisfied with the
manner in which his complaints were handled, Dr. Elthon decided to bring this suit under the Texas

Whistleblower Act.

1. APPELLATE JURISDICTION OVER INTERLOCUTORY APPEAL



To begin, we must address the issue of our jurisdiction over this interlocutory appeal. Section
51.014(a)(8) of the Texas Civil Practice and Remedies Code provides that an gpped may betakenfrom
an interlocutory order that grants or denies a pleato the jurisdiction by a governmenta unit asthat termis
defined in section 101.001 of the Civil Practice and RemediesCode. TEX. CIV. PRAC. & REM. CODE
ANN. 8 51.014(a)(8) (Vernon Supp. 1999). Section101.001(3) definesthe term"governmentd unit"” as:

(A) this State and dl the severd agencies of governmert that collectively congtitute the

government of this state, induding other agencies bearing different designations, and all
departments, bureaus, boards, commissions, offices, agencies, councils, and courts,

(B) a palitica subdivison of this gate, including any city, county, school didrict, junior
college didtrict, levee improvement didtrict, drainage digtrict, irrigation district, water
improvement didtrict, water control and improvement district, water control and
preservation didrict, freshwater supply didtrict, navigation digtrict, conservation and
reclamation didtrict, soil conservation didtrict, communicationdigtrict, public hethdigtrict,
and river authority;

(C) an emergency sarvice organization; and

(D) any other ingtitution, agency, or organ of government the status and authority of which
are derived fromthe Congtitutionof Texasor from laws passed by the legidature under the
conditution. TEX. CIV. PRAC. & REM. CODE ANN. 8§ 101.001(3) (VernonSupp. 1999).

This definition does not include employees or officiads of governmentd units. See id.; Dallas
County Community College Dist. v. Bolton, 990 SW.2d 465, (Tex. App.—Dallas 1999, no pet.).
We drictly construe statutes authorizing interlocutory appeds. Dallas County Community College
Dist., 990 SW.2d a 467; America Online, Inc. v. Williams, 958 SW.2d 268, 271 (Tex.
App.—Houston [14th Dist.] 1997, no pet.).

We conclude we have jurisdiction over the interlocutory appea brought by U of H under the
definitionof "governmenta unit” provided in§ 101.001(3). However, strictly construing § 101.001(3), we
conclude John Bear and Don Guyton are not a "governmenta unit” as that term is defined. Dallas
County Community College Dist., 990 SW.2d at 467. Therefore, we do not have jurisdiction over
Dr. Bear's and Mr. Guyton's interlocutory appeal under section 51.014(a)(8), and we digmiss ther
interlocutory apped for want of jurisdiction.

[11. POINT OF ERROR ONE



The Whigtleblower Act requires that an employee “mugt initiate action under the grievance or
appeal procedures of the employing state or loca governmentd entity relaing to sugpension or termination
of employment or adverse personnd action before suing under this chapter.” TEX. GOV'T CODE ANN.
8554.006(a) (Vernon Supp. 1999). Appelants assert that U of H set up a grievance procedure in the
faculty handbook which was expresdy designed to be utilized in connection with employment grievances
related to suspension, termination, or adverse personnd action. Appellants daim that when Dr. Elthon
complained under ECARS guiddines, he did not initiate action under the proper grievance or appeal
procedures as required by 8554.006(a). Thus, it isgppellants contention that because Dr. Elthon did not
comply with the Whistleblower Act, the trid court does not have subject matter jurisdiction to hear this
case. Wedisagree.

A. Standard of Review. A pleato thejurisdiction isthe vehicle by whichaparty conteststhe
trid court's authority to determine the subject matter of the cause of action. State v. Benavides, 772
SW.2d 271, 273 (Tex. App.—Corpus Christi 1989, writ denied). It isadilatory pleawhose purposeis
to defesat the cause of actionwithout defesting themeritsof the case. See Cox v. Klug, 855 S.\W.2d 276,
279 (Tex. App—~Amarillo 1993, no writ). The plaintiff bears the burden of dleging factsthat afirmativey
show thetrid court has subject matter jurisdiction. Texas Ass'n of Bus. v. Texas Air Control Bd.,
852 S.W.2d 440, 446 (Tex.1993). Because the question of subject matter jurisdictionisalega question,
we review thetrid court's ruling on a plea to the jurisdiction under a de novo standard of review. See

Mayhew v. Town of Sunnyvale, 964 SW.2d 922, 928 (Tex.1998).

B. Discussion: Before addressing the merits of point one, we note the respondent aleges that
gppellants mation to dismissis, in essence, amoation for summary judgment. Because there is normdly
no interlocutory gpped from the denia of a motion for summary judgement, respondent urges this court
to dismiss the appedl for lack of jurisdiction. We disagree and conclude that appellants’ motion to dismiss
for lack of jurisdiction is a plea to the jurisdiction. A pleading must be judged by its substance. See
Tex.R.Civ.P. 71; Austin Neighborhoods Coun. v. Bd. of Adjust., 644 S\W.2d 560, 565 (Tex.
App-Augtin 1982, writ ref'd n.r.e). Its substance is determined by what effect it will have on the
proceeding if granted. Austin Neighborhoods Coun., 644 SW.2d at 565. It is obvious from
gopdlants pleadings that they were chdlenging the jurisdiction of the court.
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Appdlantsdamthat respondent did not initiate action under the grievance or gpped procedures
of U of H as required by TEX. GOV'T CODE ANN. 8§ 554.006(a). In his second amended origina
petition, respondent states that he had repeatedly informed senior adminigtratorsat U of H of the retaiation
againg him and that they did nothing substantive to end it. Further, respondent asserts that U of H has
“refused to investigate [respondent’ s| dam that he was beingretaliated againgt inviolaion of the UH policy
of Ethicd Conduct of Sdentific Research and Scholarship.” The question thus becomes whether this
satisfiesthe requirements of 8 554.006(a). Both the appellantsand the respondent submitted lengthy briefs
and evidentiary materids to this court. However, when considering apleato the jurisdiction, we must ook
0ldy to the dlegationsin the petition. Liberty Mut. Ins. Co. v. Sharp, 874 SW.2d 736, 739 (Tex.
App.—Austin 1994, writ denied).

The Texas Whistleblower Act isremedid innature and should beliberaly construed. Hockaday
v. T.D.C.J., 914 F. Supp. 1439, 1443 (S.D.Tex. 1996). When deciding a pleato the jurisdiction, the
generd ruleis the trid court must look to the alegations in the petition and must accept those dlegations
astrue. See Firemen'sIns. Co. v. Board of Regentsof Univ. of Tex. Sys., 909 SW.2d 540, 541
(Tex. App—Austin 1995, writ denied). The tria court does not ook at the merits of the case. See
Huston v. Federal Deposit Ins. Corp., 663 SW.2d 126, 130 (Tex. App.—Eastland 1983, writ ref.
n.r.e). An appdlate court must congtrue the pleadingsin favor of the plaintiff and look to the pleader’s
intent. See Tex. Ass'n of Bus., 852 SW.2d at 446. If the petitionfalsto dlege jurisdictiond facts, the
plaintiff hasaright to amend beforethe trid court dismissesthe cause. 1d. Dismissing a cause of actionfor
lack of subject matter jurisdiction is proper only when it is impossible for the plaintiff's petition to confer
jurisdiction on thetrid court. Liberty Mut. Ins. Co., 874 SW.2d at 739.

Taking respondent’ s allegations astrue, they are aufficent to show that respondent initiated action
under the grievance procedures of the employing state entity. Respondent made his grievances known to
senior adminigrators at U of H and presented his daim under the U of H policy of Ethica Conduct of
Sdentific Research and Scholarship.  Congruing the pleadings in respondent’s favor and looking to his
intent, we conclude that the district court correctly denied appellant’s plea to the jurisdiction. In the
absence of any pleading by appellants that respondent’s alegations were fraudulently made to confer

jurisdictionwhereit would not otherwise exist, we must take respondent’ s petition as true for the purpose
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of determining jurisdiction, regardless of the truthof suchdlegations. See Corsicana lndep. Sch. Dist.
v. Corsicana Venetian Blind Co., 270 SW.2d 296, 297 (Tex. App.—Waco 1954, no writ).
Accordingly, we conclude the trid court did not err in denying appdllants motion to dismiss for lack of
jurisdiction. We overrule gppellants first point of error.

IV.POINT OF ERROR TWO

The Texas Whistleblower Act indudesa statute of limitations. See TEX. GOV'T CODE ANN. §8
554.005, 554.006 (VVernon Supp. 1999). In point of error two, appellants contend that respondent did
not timely initiate actionunder the grievance or appeal procedures of U of H before initiaing thislitigation.
Appdlants maintain that respondent did not meet the Satutory time requirement and that therefore, the tria
court erred in denying appellants motion to dismissfor lack of jurisdiction.

A. Discussion: Appdlate courts have jurisdictionto consider immediateappedl s of interlocutory
orders only if a statute explicitly provides appdlate jurisdiction. Stary v. DeBord, 967 SW.2d 352,
352-53 (Tex. 1998). Thelegidature determines, by statute, whether aparticular type of pretrid ruling may
be appedable before a find judgment is rendered. We drictly congtrue those statutes authorizing
interlocutory appeds. See America Online, Inc., 958 SW.2d at 271. Section 51.014 of the Texas
Civil Practice and Remedies Code specificaly alows appeal of some interlocutory orders. This gppedl
comesto us based onapleato the jurisdictionby agovernmenta unit. TEX. CIV. PRAC. & REM.CODE
ANN. 8§ 51.014(a)(8) (Vernon Supp.1999).

Appdlants raise the gtatute of limitations as reasons for dismissng this suit. See TEX. GOV'T
CODE ANN. 88 554.005, 554.006 (Vernon Supp. 1999). Thereexistisalong lineof cases demondrating
that amotion for summary judgment is the proper avenue for rasing the statue of limitations defense under
the TexasWhistleblower Act. See Rhodesv. City of Plano, 991 SW.2d 479, (Tex. App.—Fort Worth
1999, nopet.); Ander sv. Weslaco I ndependent School Dist., 960 SW.2d 289, (Tex. App.—Corpus
Chrigti 1997, no pet.); Turner v. Richardson Indep. School Dist., 885 S.W.2d 553, 560 (Tex.
App.—Dadlas1994, writ denied); Hockaday v. T.D.C.J., 914 F.Supp. 1439, 1444 (S.D.Tex.1996); see
also Beiser v. Tomball Hosp. Authority, 902 SW.2d 721, 724-25 (Tex. App.—Houston [1st Dist.]
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1995, writ denied) (ctingHOUSE COMM. ON LABOR AND EMPLOYMENT RELATIONS, BILL
ANALYSIS, H.B. 1405, 71st Leg., R.S. (1989)). The daute of limitations condtitutes an affirmative
defense and isnot basis for sugaininga pleato jurisdiction. See TEX. R. CIV. P. 94. Affirmaive defenses
arepleasinbar, and do not provide ajustificationfor summary dismissa onthepleadings. Kelley v. Bluff
Creek Oil Company, 158 Tex. 180, 309 S.W.2d 208, 214-15 (1958); Union PacificFuels, Inc.
v. Johnson, 909 S.W.2d 130, 134 (Tex.App.—Houston[14th Dist.] 1995, no writ); Statev. Narvaez,
900S.W.2d 846, 847 (Tex.App.—Corpus Chrigti 1995, no writ). Becausethe proper method for asserting
gopdlants gatute of limitations defense is in a motion for summary judgment, we overrule appdlants
second point of error and affirm the judgment of the tria court.

Maurice Amidel
Judtice

Judgment rendered and Opinion filed December 2, 1999.
Pand congdts of Justices Amidel, Edeman, and Wittig (Justice Wittig concursin result only).
Publish— TEX. R. APP. P. 47.3(b).



