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OPINION

A jury convicted appdllant, Cedric Santoscoy, of capital murder for his part inthe shooting death

of Damon Smith. See TEX. PEN. CODE ANN. § 19.03 (Vernon 1994). Thetria court assessed his

punishment &t life in prison. In thirteen points of error gopd lant contests the sufficiency of the evidence to

sugtain his conviction, the charge, the admission of certain tetimony, and the trid court’ sactioninreplacing

an unqudified juror. We affirm.

FACTS

1

juries were empaneled to hear the evidence simultaneously.

Appellant was tried with a codefendant, Kenny Gonzalez. In an unusua procedural move, two



Because gppellant contests the sufficiency of the evidence, we will set forth the revant tesimony
in detail.

Reyna Bahena testified that on April 4, 1997, she lived next door to the house where the shooting
took place. Shesaw a“wine-colored” car with aspoiler on the back pull up in front of the house and then

pull away. Later she heard shots and looked out her window to see the car backing out of the driveway

at the house next door. She saw her neighbor run out after the car and then go back inside.

Houston Police Officer Lynn Mack said shewas one of thefirgt officers to arive on the scene.
Shefound the victim, Damon Smith, on the floor of the kitchen. She said Smith was clutching his chest
where he had been shot, told her he was going to die and said that three Hispanic maes who he did not
know had brokeninto the house and shot imwith“arevolver, possbly a.357.” Hesaidthey weredriving
ared car, possibly a Toyota Supra, and that he could identify hisassalant. Smith aso told her the three
attackers had tried to stedl something from him but did not say what.

Darryl Smith tetified he lived a the resdenceinquestionwith his brother, Damon Smith, and his
parents. He said on April 3, 1997, he had a quarter-pound of marihuana and a quarter-pound of cocaine
in his room, which he was holding for someone else. The cocaine was kept insgde a smdl purple bag,
which was kept ingde adightly larger black bag. The night before the shooting the owner of the cocaine,
Manue Diaz, came over with severd people. He said he retrieved the cocaine and gave it to Diaz, who
parceled some out to Kenny Gonzalez. Smith said he put the cocaine back inhisbedroom. Thenext day,
after his brother had been murdered, Smith found that the cocaine was missing.

Houston Police Officer J.S. Hammae said he was called to the address in questionfive days later,
when the residents found a bullet imbedded inthe wall. He managed to retrieve afragment, but Hammae
sad there was not enough bullet to estimate what kind of wegpon fired it.

David Neidlinger said hewasamember of agang, the Latin Codition, and gopellant wasamember
of arivd gang, the Sunset Players. Neidlinger said that on the morning of April 4, gppelant cameto his
house out of breath and told him that he and some others had “jacked” somebody and that he had shot
someone. Appellant said they had gone to ahouseto get cocaine, that he had pulled agun and sad, “This
isajack move, fool,” and that he shot the man &t the housethreetimes. After the shooting, gppellant had
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panicked because a police car gppeared to be following them, so he got out of the car and fled on foot.
Nedinger said gppedlant offered to sdl hisfather achrome .357 revolver which gppellant said had been
used in the robbery. Hisfather declined and Neidlinger never saw the wegpon again.

Manud Mongoy tedtified that onthe night of April 3, hewasat a party withKenny Gonzalez when
they went to the Smith house to get cocaine. He said he and Gonzalez werejoined by Edwin Navarrette
and appdlant a Gonzalez' s gpartment during the night. At about 7 am. he and Gonza ez decided to go
get more cocaine; he said the other two were not participating and didn’'t care. So Mongoy borrowed his
mother-in-law’ scar, a maroon Toyota with a spoiler on the back, and took the three othersback over to
the Smith house. He said gppellant was playing with achrome .357 Magnum revolver on the way over to

the house.

Mongoy said gppd lant and Gonzalezgot out of the car and went into the houseto buy the cocaine.
After a few minutes he heard a sound like “baloons popping” and saw a man covered in blood come
running out of the house, followed by gppellant and Gonzaez. Mongoy said appdlant was carrying asmdl
purple bag. He said they drove away from the house back to Gonza ez’ sapartment, where appellant doled
out about an ounce of cocaine to Gonzalez and less than a gram to hm. Mongoy said that he told

Neidlinger about the robbery later that day, but that Neidlinger dready knew.

Houston Police Officer Fred Hae wasthe crime scene investigator. He said there wasblood from
the street and sdewak outside the house to the kitchen, where the telephone receiver was off the hook.
Hedso said therewereno sgns of agruggle inddethe house. Hae said therewas ablack bag intheliving
room which adrug dog “derted” on as containing drugs a onetime.

Hae sad he later talked withappd lant and took a statement which he read intothe record. Inthe
satement appdlant said he spent the night of April 3 at Gonzalez' sapartment; on April 4 he woke up and
saw Gonzdez and Navarette aming themsdves to commit a robbery. Appellant said he went with
Gonzalez, Navarette and Mongoy to the house, that the firgt time they knocked there was no answer, and
that they came back a short time later and got Smith to answer the door. Appellant said he followed the
armed pair into the back bedroom, where Smithwasgettingcocaine for them, and Gonzaez and Navarette
pulled their weagpons. The satement said Navarette pumped his shotgun, sending a shell onto the floor,



and that Gonzalez shot Smithonce. Appellant denied shooting anyone. Hale dso testified that gppdllant’s
verson of events was inconsstent with the evidence he had acquired in his investigetion.

Tommy J. Brown, deputy chief medica examiner for Harris County, said Smith suffered three
gunshot wounds: one to the upper chest, one inthe lower abdominad area and one in the forearm. Brown
sad Smith’ ssecond and third woundswere at extremely closerange, lessthan sx inches. Hesad thefatal

wound was the fird, to the upper chest area.
The defense rested without caling any witnesses.

SUFFICIENCY

In four of his points of error appdlant attacks the sufficiency of the evidence to support his
conviction. Hisfirst two points argue that the evidence was insufficient to show that Smith was gppellant’s
vidim; his twelfth and thirteenth points argue that federal due process concerns require an overruling of
Malik v. State, 953 SW.2d 234 (Tex. Crim. App. 1997), which defines the role of the jury chargein
asufficency andyss

Under Malik, sufficiency of the evidence is measured against the offense defined by a
hypotheticaly correct jury charge. Id. a 240. Such a charge would include one that "accuratdy sets out
the law, is authorized by the indictment, does not unnecessarily increase the State's burden of proof or
unnecessaily redtricts the State's theories of liability, and adequately describes the particular offense for
which the defendant is tried.” Id. Inso holding, the court of crimind appeds overruled a line of cases
halding that if the charge increasesthe burden onthe state, and the state does not obj ect, the sate is bound
to carry the higher burden imposed by the charge or risk acquitta of defendant. Boozer v. State, 717
S.W.2d 608 (Tex. Crim. App. 1986); Benson v. State, 661 SW.2d 708 (Tex. Crim. App. 1982).

Legd sufficiency is the condtitutiond minimum required by the Due Process Clause of the
Fourteenth Amendment to sugtain a crimind conviction. See Jackson v. Virginia, 443 U.S. 307,
315-16, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979). The sandard for reviewing alegd sufficiency chdlenge
is whether, viewing the evidence in the light most favorable to the prosecution, any rationd trier of fact



could have found the essentiad €lements of the offense beyond a reasonable doubt. Jackson, 443 U.S.
at 320, 99 S.Ct. at 2789; Santellan v. State, 939 SW.2d 155, 160 (Tex. Crim. App. 1997).

I nconducting factual sufficiency review, the evidenceis nolonger viewedinthe light most favorable
totheverdict. Clewisv. State, 922 SW.2d 126, 134 (Tex. Crim. App. 1996). The verdict will be set
adde, and the cause remanded for anew trid, if it is contrary to the overwhel ming weight of the evidence
and therefore clearly wrong and unjudt. Id. a 129. A reviewing court must be deferentid to the fact
finder, i.e., careful not to invadethe province of the jury to assess the credibility and weight of the evidence.
Id. at 133, 135; De Los Santosv. State, 918 SW.2d 565, 569 (Tex. App.—San Antonio 1996, no

pet.).

In hisfirgt and second points of error gppellant argues that the accomplice witness, Mongoy, was
not specific enough inidentifying the victimto permit hisconvictionto stand.  This point of error need not
detain uslong. Thefact that the accomplicewitnessdid not know the victim does not render the evidence
insuffident; there was ample evidence from other sources for the jury to infer that the victim was Smith.

We overrule hisfirst two points of error.

Inhistwefthpoint of error gppellant arguesthat the evidence is inconsstent with his guilt under the
law of parties, in his thirteenth he argues the evidence is inconggent with the charge as submitted to the

jury, and so to hold him responsible would be a due process violation.

Appdlant contendsthat Mali k must be overruled because it permits convictionunder atheory not
set out inthe charge. The gist of this contention is that the charge given the jury does not authorize
convicting appellant as a party where gppdlant actudly pulled the trigger. Because he could have been
quilty as a party who actualy pulled the trigger, appellant argues, there is a fatd variance between the
charge and the evidence. Appelant iswrong. The charge authorized gppellant’ sconvictionas a principa
if the jury concluded that appellant pulled the trigger. No charge on the law of parties where gppelant
acted asaprincipa was necessary. Wetherefore overrule appe lant’ stwel fth and thirteenth pointsof error.



In his fourth point of error? gppelant contends the trid judge committed “fundamenta error” in
replacing a juror after the jury had been sworn. After the names of the venire who would serve asjurors
were called and sworn as ajury, ajuror reported to the court that a fellow juror did not understand the
English language. The juror was questioned by the judge and the attorneys and when it became obvious
that she did not understand English, the trid judge determined that she could not serve as a juror. The
judge then obtained the express approval of the prosecutor, the defense counsdl (who is aso counsd for

appellant on this gppedl), and the defendant personaly, to seat the next juror who had not been struck.

Despite the express consent of gppellant and his attorney, gppellant now contends the tria judge
committed error. For authority, gppellant disngenuoudy quotes a passage from Sanne v. State, 609
Sw.2d 762 (Tex. Crim. App. 1980) reciting the prior rule that once a juror has been empaneled in a
fdony case, the court iswithout power to discharge him.  What counsd fails to point out, however, isthe
fact that the Sanne court quoted the previous rule in order to expressy overrule it. Appellant’s fourth
point is overruled.

In appellant’ s fifth, sixth and seventh points of error gppellant contends the trid court erred in
admitting testimony that appdlant wasa member of agang. State’ switness Neidlinger, to whom gppd lant
admitted committing the offense, stated that both he and appellant were gang members. On cross-
examination gppellant’s counsdl questioned Neidlinger at greet length about the gang efiliationof boththe
witnessand gppellant and suggested that this riva gangmembership was incentive for Neidlinger tolie. We
hold that gppellant has waived any complaint he may have had based uponthe rule that an objectionto the
admissbility of evidence is waived if the same evidence is subsequently introduced without objection.
Massey v. State, 933 S.W.2d 141, 149 (Tex. Crim. App. 1996). Appellant’s pointsfive through seven

are overruled.

In his eighth and ninth points of error gppellant contends the trid court erred in failing to declare
amidrid. Since the points are so closdly related, and governed by the same rule, they are grouped
together for digpostion.

2 Appellant does not advance a third point of error.
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Both points deals with testimony by Mongoy. When asked whether he had received any threats
from the defendant, he said, “I guess my friends have told me . . .” Appellant objected, interrupting his
gatement. The trid judge sustained the objection and ingtructed the jury to disregard the statement and
to “not consder it for any purpose whatsoever” but denied a motion for mistrid.

Later Mongoy was questioned about anorder that he wasto have no contact with the defendants.
When asked if he had “comeinto contact in the jail, in the chain coming to court or leaving court” with
either defendant, appel lant objected before the witness could answer. Thejury was again admonished to
disregard the question and not consider it “for any reasonwhatsoever,” but the trial court denied a motion

for migrid.

Recently, in Bauder v. State, 921 SW.2d 696 (Tex. Crim. App. 1996), the court revisited in
depth the issue of migtrids. Among the observations made by the court were that amidrid isan extreme
remedy for prejudicia events occurring in the tria process; the declaration of a mistrid should be an
exceedingly uncommon remedy for the residual prejudice remaning after objections are sustained and
curdive instructions given; a reviewing court should engage in the presumption that the jury follows
indructions to disregard, and only when it is apparent that an objectionable event is so emotionaly
inflammeatory that curative ingructions are not likely to prevent the jury from being unfairly preudiced
againg the defendant, may a motion for mistrial be granted. 1d. at 698.

Inthis casethe jury never heard any testimony asto whether appellant wasincarcerated or whether
Mongoy had beenthreatened becauseappellant’ stimely objectionswere sustained before he could answer.
Asthe court said in Bauder , “Because tactical decisonsto offer prgudicial evidence are anorma and,
inmost respects, acceptable part of the adversary process, it would be counterproductive to terminatethe
trid every time an objection issudtained.” 1d.

The indructions were sufficient to cure any potential harm. Weoverrulegppe lant’ seighthand ninth

points of error.

In his tenth point of error appellant contends the trid court erred in permitting Officer Mack to
testify concerning statements madeto her by the deceased. Mack was one of thefirst officersto arrive at
the scene in response to a “burglary in progress’ cal. Upon determining which house the burglary call

7



concerned, she entered and found Smithlyingonthe kitchenfloor. When she asked him what happened,
he clutched his chest and said he was going to die and was in severe pain. She asked him who did it and
he stated he didn’t know them but they werethree Hispanic males. He said he was shot with arevolver,
“possibly a.357,” and that he could identify the “ shooter.” He aso said they weretrying to stedl something
from him, and that they were driving ared car, possibly a Toyota

A gatement made by a declarant while believing his death to be imminent, concerning the cause
or circumstances of hisimpending deeth, is an exception to the hearsay rule. TEX. R. EVID. 804(b)(2).
We review the actions of the tria court under the abuse of discretion standard. Coffin v. State, 885
S\W.2d 140, 149 (Tex. Crim. App. 1994). The statement made by the deceased conformed to the
requirementsof Herrera v. State, 682 SW.2d 313 (Tex. Crim. App. 1984), in that they were shown
to have been made voluntarily and not inanswer to interrogation calculated to lead the witnessto make any

particular statement. Here we find no abuse of discretion and overrule the tenth point of error.

Inhisdeventhpoint of error gppellant contendsthe tria court erred indenying hisrequested charge
on “independent impulse” as a defense to vicarious liabilty under the law of conspiracy. At the charge
conference gppdlant merdy stated that “we are dso requesting a charge on independent impulse.” In
neither the charge conference nor inhis brief on appeal does gppelant elaborate onwheat typeof indruction

he desired or what evidence raised the issue.

Anindependent impulseingructionis warranted when* an accused, though hewasadmittedly intent
on some wrongful conduct, nevertheless did not contemplate the extent of crimina conduct actually
engaged in by hisfelows, and thus cannot be held vicarioudy responsible for hisconduct.” Mayfield v.
State, 716 SW.2d 509, 513 (Tex. Crim. App. 1986). If the evidencerasesaquestion asto whether the
offense actudly committed was committed in furtherance of the conspiracy, or was one which could have

been anticipated, then the jury should be charged on independent impulse. 1d. at 515.

In setting out the law for the jury, the court’ s charge ingtructed:

If, in the attempt to carry out a conspiracy to commit one felony, another felony is
committed by one of the conspirators, dl conspirators are qguilty of the fdony actually
committed, though having no intent to commit it, if the offense was committed in



furtherance of the unlawful purpose and was one that should have been anticipated asa
result of the carrying out of the conspiracy.

The application paragraph authorized the jury to convict appellant on a conspiracy theory only if
they found beyond areasonable doubt that *“the murder of Damon Smith was an offense that the defendant
should have anticipated as a result of carrying out the congpiracy.” Appellant has not pointed out any
evidence that raised the issue of independent impulse and our search of the record reveds none. We hold
that the charge, as given, adequatedly protected appellant’ srights. Wetherefore overrule hiseeventh point.

We &ffirm the judgment.
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" Senior Justices Sam Robertson, Bill Cannon and Norman Lee, sitting by assignment.
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