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OPINION

Thisappea gemsfromanorder granting amation for judgment notwithstanding the verdict based
onofficd immunity. Appellants, Evenor Rivasand Continental Casualty Insurance Co., present two issues
for our review. Firgt, whether thetrid court erred in granting the motion because the city employee was
not performing a discretionary function and second, whether the trid court erred in granting the motion
because there was no evidence the employee was acting in good fath. The City of Houston and Joel

Cdfeeraise two conditiond cross-points. We affirm the tria court’s judgment.

Background



The Houston Fire Department dispatched paramedics Jodl Calfee and Randy Otswad by
ambulance to attend to a patient who had falen on agtick. Calfee and Otswald decided to transport the
patient to Ben Taub Hospita as a non-emergency conveyance. En route, the patient became combative,
loosened hisredraints, and fell off the gurney. Cdfee and Otswad had to stop the ambulance on severa
occasions in order to restran hm. After sopping two or three times, Cafee and Otswald decided to
continue the conveyance asa“Codell,” or an emergency conveyance. Cdfee, who was driving, then
proceeded through a red light and collided with a truck driven by Rivas. While there was conflicting
testimony &t trid regarding whether the ambulance' s emergency lights were on a the time it entered the
intersection, there was no evidence tha the Srens were in operation as required by state law, loca
ordinances and City of Houstonpolicy. Rivasfiled suit againgt Cafee and the City of Houston, contending
Cdfee was negligent and negligent per se and that the City of Houston was vicarioudy ligble. Thejury
found for Rivas, but the trid court entered a judgment notwithstanding the verdict in favor of Cdfee and
the City of Houston.

Standard of Review

We review atrid court’ sorder granting ajudgment notwithstanding the verdict (*j.n.o.v.”) by the
same standard as a no evidence point of error, asatria court may render aj.n.o.v. if thereisno evidence
to support one or more necessary findings. See Brown v. Bank of Galveston, 963 S.W.2d 511, 513
(Tex. 1998); Harris County v. Felts, 881 SW.2d 866, 872 (Tex. App.—Houston[ 14" Digt.] 1994),
aff’d, 915 S.W.2d 482 (Tex. 1996). Weconsder only theevidence and reasonableinferencessupporting
the jury’s findings in the light most favorable to the verdict. See Brown, 963 SW.2d at 513. We
disregard dl evidence and inferencesto the contrary. See Leitch v. Hornsby, 935 SW.2d 114, 118
(Tex. 1996). We must uphold thefindingsif they are supported by more than ascintillaof evidence. See
id. Inother words, aj.n.o.v. isimproperly granted if any evidence of probative force supportsacontested

issue. Seeid.

Official Immunity



Rivas contends the trid court erred in granting the j.n.o.v. based on officid immunity because
Cdfee was not acting in good faith and violated a non-discretionary requirement when he proceeded
againg ared light without his siren in operation.*

Government employeesare, under certain circumstances, entitled to officd, or qudified, immunity.
Officd immunity is an affirmative defense which shields public employees acting within the scope of their
authority from persond ligbility in a quit arigng from employees good faith performance of discretionary
duties. See Wadewitz v. Montgomery, 951 SW.2d 464, 465-66 (Tex. 1997). If a government
employeewho committed alegedly wrongful actsisentitled to officid immunity, the government branchfor
which he worksis entitled to sovereign immunity. See De Witt v. Harris County, 904 SW.2d 650,
654 (Tex. 1995); City of San Antonio v. Duncan, 936 S.W.2d 63, 65 (Tex. App.—San Antonio
1996, writ dism’'d w.0.j.). Under the doctrine of officid immunity, public officids are protected from civil
lidbility for conduct that would otherwise be actionable if they were not performing a discretionary function.
See City of Lancaster v. Chambers, 883 S.W.2d 650, 653-54 (Tex. 1994). They are not afforded
this protection, however, for miniseria acts. See Kassen v. Hatley, 887 SW.2d 4, 9 (Tex. 1994).

Wefirgt consder whether Cafee was performing his functioningood faith. Jury question number
3 asked: “Did Joe Cdfeeact in good faith on the occasonin question?” An ingtruction accompanied the
question, stating that “Jod Cafeeacted in*good faith’ if areasonably prudent ambulancedriver, under the
same or Smilar circumstances, could have believed that the need to immediatdy take the patient to the
hospital outweighed a clear risk of harm to the public in proceeding past a red or stop signa without
dowing down as may be necessary for safe operation.” The jury answered the question “no.”

! Rivas also argues under point of error one that absent the defense of official immunity, the Texas

Tort Claims Act imposes liability on the City of Houston for his injuries. In making this argument, Rivas
pointsto Section 101.021, which provides for alimited waiver of sovereignimmunity where property damage,
personal injury, or death arises from the negligent operation or use of a motor vehicle. See TEX. CIV. PRAC.
& REM. CODE ANN. § 101.021(1)(A) (Vernon 1997). He further maintains that Section 101.055, which
provides for an exception to the waiver of immunity, isinapplicable. Seeid. § 101.055. Section 101.055 states
that immunity is not waived for a claim arising from an employee’s actions in responding to an emergency
cal or reacting to an emergency situation so long as the action is in compliance with the applicable laws and
ordinances. However, the City did not claim it was entitled to sovereign immunity based on Section 101.055
in the court below, nor has it made that argument on appeal. Therefore, we need not address it.

3



Good fathdepends on how areasonably prudent officer could have assessed both the urgency of
the Stuation to which he responds and the risks of the officer’s course of action based on his perception
of the facts at the time of the event. See Wadewitz, 951 SW.2d at 467. The need aspect encompasses
the seriousness of the Stuation to which the officid is responding and the availability of aternative courses
of action. See id. Therisk aspect encompasses the nature and severity of the harm the officid’ s actions
could cause, the likelihood that any harm would occur, and whether any risk of harm would beclearto a
reasonably prudent officid. 1d.

Insupport of his contentionthat ample evidence supported thejuryfinding, Rivaspointsto Cafee' s
tesimony that Calfee ran the red light without employing his sren and to Rivas's testimony that the
emergency lights were not turned on until after the impact. He aso argues a lack of good faith can be
inferred by the City’s dleged fagfication of an accident report and misrepresentation on interrogatory
answers. Findly, he asserts the evidence that the patient Calfee was trangporting was not in immediate
danger established alack of good faith.

The evidence that Cafee ran the red light without asirenor emergency lightsis not germane to the
jury question, which described good faith only in terms of whether Calfee dowed down to proceed past
ared sgnd.? Evidencethat the patient was not in immediate danger is a pertinent  factor in determining
need, but this evidence aone cannot support the jury’ sfinding. We turn, then, to Rivas' s argument that a
lack of good faith can be inferred by the City of Houston's alleged falsification of an accident report and

misrepresentation on interrogatory answers.

Calfee ssupervisor filled out aninternd accident report for Calfee, who Sgnedit. Thereport stated
that Cafee had engaged both his lights and siren at the time of the accident. An interrogatory answered
for Cafee aso stated that both lights and sirens were engaged. Nonetheless, Cafee told a police officer
on the night in question that the Siren was not on, as evidenced by the Peace Officer’s Accident Report,
and Rivas tedtified that neither the lights nor Srens were employed at the time of the accident.

2 Rivas filed objections to appellees proposed charge but did not complain of this definition of good
faith. See TEX. R. CIv. P. 274.



Rivas argues this evidence dlowsajury to infer that the City of Houston's refusd to dlow officid
documents to reflect a violaion of policy regarding emergency signals condtitutes an admission that a
reasonably prudent officer would not have proceeded through ared light without usng asiren. First, even
if thiswas a reasonable inference from the evidence, suchaninferencewould not support the jury finding,
which, asdiscussed above, concerned Cafee sactionsin® proceeding past ared sgnd without slowing
down as may be necessary for safe operation” (emphasis added). Further, ajury would not be able to
reach this inference without a stacking of inference upon inference.

Any more than a scintilla of evidence will support ajury finding. See Leitch v. Hornsby, 935
S\W.2d 114, 118 (Tex. 1996). Evidence too weak to creste more thanmere surmiseor suspicion of the
existence of afact, however, isno evidence. See Texarkana Mem’'l Hosp., Inc. v. Murdock, 946
S.W.2d 836, 838 (Tex. 1997). Circumgtantia evidencemay support ajury finding solong asit risesabove
mere suspicion.  See Convalescent Servs., Inc. v. Schultz, 921 SW.2d 731, 734 (Tex.
App.—Houston[14™ Dist.] 1996, writ denied). However, if the plaintiff relieson circumstantial evidence,
and the circumstances are equally consistent with either of two facts, no more thana santillasupportsthe
finding, and there is no evidence of thisfinding. See id. Furthermore, avita fact may not be established
by stacking an inference upon an inference. See Schlumberger Well Surveying Corp. v. Nortex
Oil & Gas Corp., 435 S.W.2d 854, 858 (Tex. 1968); Engstromv. First Nat’| Bank, 936 S.\W.2d
438, 445 (Tex. App.—Houston [14™ Dist.] 1996, writ denied). Rather, aninference must be reasonably
and logicdly drawn fromthe evidence. See Hammerly Oaks, Inc. v. Edwards, 958 S.W.2d 387, 392
(Tex. 1997).

Here, because there is no direct evidence that the City falsified the accident report or the
interrogatory answers, to establish a lack of good faith, the jury would first have to infer from the
contradiction between these documents and the Peace Officer’ s Accident Report that the City of Houston
intended to misrepresent the information. However, the circumstances are equally consistent with an
inference that the City was mistaken in filling out the report and in answering the interrogatory answers.
Furthermore, the jurywould aso haveto infer that the City of Houston not only intentionaly misrepresented
information, but thet it did so because it believed that a reasonable officid would not act as Calfee had



done, and thus, Cafee's actions needed to be covered up. To reach this conclusion requiresimproper
inference stacking, and as such, it is no evidence to support the jury finding.

However, our inquiry does not end there. Because immunity is an afirmaive defense, Cafeeand
the City had the burden of proof to establish dl eements of that defense. See Woods v. Moody, 933
S.\W.2d 306, 307 (Tex. App.—Houston [14™ Dist.] 1996, no pet.) (citing City of Lancaster v.
Chambers, 883 SW.2d 650 (Tex. 1994)). Consequently, we must determine whether they established
asamatter of law that Cafeeacted ingood faith. See Sterner v. Marathon Oil Co., 767 SW.2d 686,
690 (Tex. 1989).

Cdfee tedified that prior to deciding to upgrade the conveyance (and thereby running the
conveyance at an eevated urgency and faster pace), he discussed the decison with Otswald. He also
stated that before entering the intersection in question, he considered that the patient’s condition was
worsening, the risk to the patient in not proceeding expeditioudy, and the risk to his partner in dedling with
anincreasingly violent patient. These condderations are al germane to need. Heaso considered therisk
to the public inproceeding, the timeof day, and the traffic. After weighing thesefactors, Calfee determined
that it wasbest to get the patient to the hospital quickly. Otswald concurred with this decision and stated
that in his opinion that there was a high priority to get to the hospita for his safety as well asthe patient’s
safety, and, in hisopinion, ther safety judtified running a Code Il emergency conveyance. This evidence
establishes that Calfee acted in good faith as a matter of law.

Although Calfee and the City had the burden to establish al dements of the immunity defense, a
J.n.o.v. review merely requires that we review thejury findings. See Johnson v. Johnson Med., Inc.
v. Sanchez, 924 SW.2d 925, 929 (Tex. 1996). Thisis, of course, the only requirement in reviewing a
no evidence point of error, which is our benchmark for j.n.o.v. review. See Brown v. Bank of
Galveston, 963 SW.2d 511, 513 (Tex. 1998). There was no jury finding regarding whether Cafee's
actions were discretionary or whether he acted within the scope of his authority,® so we need not consider
whether Cdfee and the City established these eements of their affirmative defense,

3 The parties do not dispute that Calfee acted within the scope of his authority.
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Having found that no evidence supported the jury’ sfinding alack of good faithand that Cafeeand
the City established good faith as a matter of law, we hold that the trid court did not err in granting a
judgment n.o.v. We overrule Rivas's points of error* and affirm the judgment of the trid court.

19 Ledie Brock Yates
Judtice
Judgment rendered and Opinion filed December 9, 1999.
Panel consists of Justices Y ates, Fowler, and Draughn.®
Publish—TEX. R. APP. P. 47.3(b).

4 Because of our disposition of Rivas's points of error, we need not reach appellees conditional

Cross-points.

®  Senior Justice Joe L. Draughn, sitting by assignment.
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