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OPINION

Appdlant, lan Derek Reize, was convicted of aggravated assault and was sentenced to nineyears

imprisonment. Appellant asserts five points of error on appeal. Appe lant arguesthat thetrid court erred

inrefusang to includeaningructiononthe lesser included offense of misdemeanor assault inthe jury charge;

that the trid court erred in admitting evidence of an extraneous offense; and that the evidence was legdly

and factudly insufficient to support hisconviction. We overrule dl of appelant's points of error and affirm

the judgment of the triad court.

|. FACTUAL SUMMARY



Two somewhat different vergons of the facts were presented at trid. Both sidesagree, however,
that on January 11, 1998, appellant was involved in an atercation with the complainant. The State
asserted at trid that as the complainant was waking down Montrose Boulevard in Houston, he was
confronted by appellant, who shoved achrome-plated pistal in his face and commanded the complainant
to give him whatever beongings he had. When the complainant refused to comply and attempted to push
the gun out of his face, gopdlant beganto beat iminthe head and face withthe butt of the gun. Appelant
sugtained numerous lacerations on his head in this beating and required emergency care. This testimony
by the complainant was corroborated by ataxi driver who witnessed the eventsand quickly found apolice
officer. The State also presented witnessesto show that minutes before the attack on the complainant, and
only afew blocks away, anindividud resembling gppellant who wielded a chrome-plated pistol and drove
acar withadescriptionand license plates that matched those of appellant's car had attacked and attempted
to rob another inagmilar fashion. Appellant was quickly arrested following the aitack on the complainant.
The complainant's checkbook, a gun, and a baseball bat were recovered from appellant's car.

Appdlant presented a different verson of thefacts at trid. He claimed that the complainant was
intoxicated, was crossng the street, and became enraged that appellant's car was in the crosswalk.
According to appe lant, the complainant beganto curseat hmand struck hiscar repeatedly with aleather
bag he was carying. Appdlant aso clamed that the bag broke during this display, and its contents,
induding the complainant's checkbook, flew into gppellant'svehicle. Appellant opened the door of hiscar,
attempted to exit, and the complainant dammed the door on his knee. Once outside the car, appdlant
dams that the complainant charged at him and, fearing for his safety, gppdlant began punching the
complainant in the face. Thistestimony was corroborated by severd friends of appellant, who werein the
car during this episode.

[I. DIDTHE TRIAL COURT ERR BY FAILING TO GIVE AN INSTRUCTION ON THE L ESSER

INCLUDED OFFENSE OF CLASSA M ISDEMEANOR ASSAULT?

Appdlant'sfirg point of error isthat the triad court erred in failing to ingtruct the jury on the lesser

included offense of Class A misdemeanor assault. The sate counters this argument, daming that ClassA



misdemeanor assault is not alesser included offense of aggravated robbery and, evenif it is, gopdlant faled
to preserve this error. We agree with the State, that Class A misdemeanor assault is not within the proof

necessary to establish aggravated robbery.
A. DID APPELLANT PRESERVE ERROR?

Before arguments about error canbeentertained, the appellate court must be satisfied that the error
was properly preserved in the record of the proceedings below. TEX. R. APP. P. 33.1. Althoughthe
State dams that the appdlant did not preserve error on this issue at the trid court, this argument is
incorrect. The State basesits argument on TEX. CODE CRIM. P. art. 36.15, which states, inter alia,
that to preserve error onarequested specia charge, the requesting party must " present writteningructions
and ask that they begivento the jury." The statute aso providesthat " [t]he requirement that theinstructions
be inwriting is complied withif the instructions are dictated to the court reporter” prior to the charge being
read to the jury. 1d. Because the gppellant did not comply withthisrule, the State argues, error was not

preserved.

The State's argument ignores another substantia tool to preserve error. Error in the charge can
aso be preserved if the party complaining about the charge objects with enough specificity to inform the
trid court of the grounds of the objectionand afford it an opportunity to correct the error before the charge
isreadtothejury. TEX. CODE CRIM. P. art. 36.14 (Vernon Supp. 1998); Pennington v. State, 697
S.W.2d 387,390 (Tex. Crim. App. 1985); Jones V. State, 962 S.W.2d 96, 98-99 (Tex. App.—Houston
[1% Dist.] 1997), aff'd, 984 SW.2d 254 (Tex. Crim. App. 1998). Here, appellant, when asked by the
tria court if he had any objections to the charge, requested the ingtruction on the lesser included offense

of Class A misdemeanor assault. This request was denied.

In Jones v. State, the First Court of Appeals was faced with a smilar question. There, the
defendant, charged withaggravated robbery, asked the court to indudeaningructiononthelesserinduded
offenses of assault and theft, providing a short explanation of the basesfor these ingtructions when asked
by the court. Jones, 962 SW.2d at 98-99. The court held that this was sufficiently specific to preserve
the error in the charge. 1d. at 99.



Appdlant's objection was specific enough to gpprize the trid court of the objection since it
referenced Class A misdemeanor assault, a specific crime with specific eements of proof. We find that

this objection was sufficient to preserve any error that was committed by the tria court.

B. WASAPPELLANT ENTITLED TO THE INSTRUCTION ON CLASSA M ISDEMEANOR

ASSAULT?

To determine if adefendant isentitledtoajury ingructionon alesser included offense, Texas courts
apply atwo-pronged test. Firgt, they are to determine if the lesser included offense isincduded within the
proof necessary to establishthe charged offense. See Bignall v. State, 887 S.\W.2d 21, 23 (Tex. Crim.
App. 1994). Second, some evidence must be present in the trial record that would allow a jury to
raiondly find that, if the defendant is guilty, heis guilty only of the charged offense. Id.

Here, gppellant’'s argument failsthe first prong of the Bignall test. Defendant was charged with
aggravated robbery. Thelanguage of the indictment is as follows:

"whilein the course of committing theft of property owned by [the complainant] and with

intent to obtain and maintain control of the property [appellant did] intentionally and

knowingly threaten and place [the complainant] in fear of imminent bodily

injury and death, and the [appdlant] did then and there use and exhibit a deadly
wespon, to-wit: A FIREARM." (emphas's added).

The Pend Code definesa Class A misdemeanor assault as "intentionaly, knowingly or recklesdy causing
bodily injury to another" or “intentiondly or knowingly causing [offensive or provocative] physical contact
with" an elderly or dissbled individud. TEX. PEN. CODE ANN. 8§ 22.01(b)(1), 22.01(c) (Vernon1994).
Assault resulting from "intentiondlly or knowingly thresten[ing] another with imminent bodily injury” is a
Class C misdemeanor. 1d. at 22.01(c). Thus, sSince the State was not required to prove bodily injury or
physica contact, the lesser included offense requested by appellant is not contemplated in the indictment

and cannot be alesser included offense under the facts of this case.

Accordingly, we overrule point of error one.



[I1. DIDTHE TRIAL COURT ERRIN ADMITTING EVIDENCE OF AN EXTRANEOUS ACT

OVER APPELLANT'S OBJECTION?

In points of error two and three, gppdlant arguesthat the trid court erred in admitting evidence of
anextraneous offense over hisobjections. Specifically, appelant contendsthat the extraneous offensewas
irrdlevant, and in the dternative, was more prgudicia than probative. We overrule both of these points

of error.
A. WASTHE EXTRANEOUS ACT |RRELEVANT?

Attrid, the State introduced evidence that minutes before the attack on the complainant, agmilar
crime was committed nearby with asmilar wegpon. This evidence was presented through the victim of
this crime, an eyewitness, police testimony, and through the cross-examination of appdlant and his
passengers. Prior to the admission of this testimony, gppellant objected to its use on relevance grounds.
Thetria court overruled his objection.

1. Standard of review

A trid court'sruling on the relevance of evidence is to be uphdd by appellate courts absent an
abuseof discretion. Montgomery v. State, 810 SW.2d 372, 391 (Tex. Crim. App. 1990). Thetrid
court abusesitsdiscretiononly if, based on common experience, thereis no way that the admitted evidence
can make the existence or non-existence of a fact more or less probable than it would be without the
evidence. 1d. Further, atrid court abuses its discretion if the admission of the evidence is based on

unreasonable prejudice rather than common reason. | d.

Once an objection is made to the relevance of the evidence, the burden of proof shifts to the
proponent of the evidenceto show that the evidenceisrdevant to prove something other thanthe character
of the person and that he acted in conformity withthis character onthisoccasion. TEX. R. EVID. 404(d);
Montgomery, 810 S.W.2d at 386. This can be accomplished by showing thet the evidence is relevant
to proving motive, intert, opportunity, plan, or other such factua or eemental clams. 1d. Here, the



appellant's objection to the relevance of the evidence shifted the burden to the State to show that the
extraneous act was relevant to something other than the appellant's character.

2. Thetrial court did not abuseitsdiscretion in admitting the evidence of

appellant's extraneous act.

Appdlant contends that the State admitted this evidence only to make the forbidden propensity
argument—that since gppellant has committed other crimes, heislikdy to have committed thiscrime. TEX.
R. EVID. 404(d). The State, conversdly, argues that it admitted the evidence to prove intent or motive,
since gppellant was daming that he hit the complainant in sdf-defense. We agree with the State's
argument.

Once a defendant raises the issue of self-defense, the State can introduce evidence of extraneous
acts or offenses where defendant was the aggressor to show intent. Booker v. State, 929 SW.2d 57,
63 (Tex. App—Beaumont 1996, pet. ref'd); Robinson v. State, 844 SW.2d 925, 929 (Tex.
App.—Houston [1st Dist.] 1992, no pet.). In the present case, gppdllant testified at trid that he hit the
complainant only in self-defense and only after the complainant acted aggressively toward him. The fact
that appelant had beeninvolved inasmilar crime only minutesearlier in whichappe lant was the aggressor

meakes his status as an aggressor more likely than it would be without this evidence.

Further, this prior extraneous act is relevant to prove the gppellant's maotive in his dtercation with
the complainant. Appellant denied that heintended to rob the complainant. If, however, hehad committed,
or attempted to commit, arobbery earlier in the evening, this would be rdevant to hisintent or mativein

accogting the complainant.

Because the evidence proffered by the State of appellant's extraneous acts is rdevant to prove
moative or intent, and isrelevant to disoroving appellant's self-defense dam, we overrule point of error
number two.

B. WASTHE EXTRANEOUS ACT M ORE PREJUDICIAL THAN PROBATIVE?



Inpoint of error four, gppelant arguesthat the extraneous act evidence should have been excluded
by the trid court because it was more prejudicid than probative, basing his argument on TEX. R. EVID.
403. The State contendsthat gppellant did not preserve thiserror in the record, making the point moot to

thisapped. We agree.

Appdlant admits in his brief that his Rule 403 objection was implidt in his relevancy objection.
While arelevancy objection used to be sufficient to preserve error under Rule 403, the Court of Crimina
AppedschangedthisinMontgomery. Now, an objection based onrelevanceisnot sufficient to preserve
Rule 403 error. Montgomery, 810 SW.2d at 388. Rather, a separate Rule 403 objection must be
lodged to preserve the error. Id. Since gppdlant made no such objection, we overrule point of error

number three.

IV. WASTHE EVIDENCE LEGALLY AND FACTUALLY INSUFFICIENT TO SUPPORT

APPELLANT'S AGGRAVATED ASSAULT CONVICTION?

In points of error four and five, appdlant asksthis court to overturn his conviction for aggravated
assault based onlegd and factua insufficdency. Hebasesthisargument on the premise that the complainant
wasintoxicated at the time the offense occurred. Becausewefind gppellant'sargument to bewithout merit,

we overrule points of error four and five.
A. WASTHE EVIDENCE LEGALLY SUFFICIENT TO SUPPORT APPELLANT'S CONVICTION?

In reviewing legd sufficiency, gppelate courtsareto view the evidence in the light most favorable
to the prosecution, overturning the lower court's verdict only if arationd trier of fact could not have found
al of the dementsof the offense beyond areasonable doubt. Santellan v. State, 939 SW.2d 155, 160
(Tex. Crim. App. 1997) (citing Jackson v. Virginia 443 U.S. 307, 319, 99 S.Ct. 2781, 2789, 61
L.Ed.2d 560 (1979)).

Whenviewedinthelight most favorable to the prosecution, the State proved dl necessary dements
of aggravated assault. The evidence adduced at trid showed that gppd lant, through the use of a handgun,
intentionaly or knowingly caused the complainant to fear serious bodily injury or desth. On the issue of



the complainant's intoxication, gppellant and his witnesses testified that the complainant was obvioudy
intoxicated, while the complainant testified that he had probably only consumed two or three beers.
Viewing this evidenceinthe light most favorable to the prosecution, we conclude that arationd trier of fact
could have concluded that the complainant was not intoxicated, especidly sincethe complanant'stestimony
about the attack was corroborated by an eyewitness.

Based onthis evidence, ajury could rationdly have found dl of the e ements of aggravated assault

beyond a reasonable doubt. Accordingly, we overrule appellant's fourth point of error.

B. WASTHE EVIDENCE FACTUALLY SUFFICIENT TO SUSTAIN APPELLANT'S

CONVICTION?

In reviewing factud sufficiency questions, the court of gppeals must view dl the evidence without
the prismof "inthe light most favorable to the prosecution” and set aside the verdict only if it isso contrary
to the overwheming weight of the evidence as to be clearly wrong or unjust. Clewis v. State, 922
SW.2d 126, 129 (Tex. Crim. App. 1996). Thisisaccomplished by viewing dl of the evidence adduced
at trid, usng enough deference to keep the appellate court from subdtituting its own judgment for that of
thefact finder. Santellan, 939 S.W.2d at 164. Theappdlate court will overrulethefact finder only when
itsfindingis"meanifesly unjust," "shocksthe conscience,” or "dearly demonstratesbias.” 1d. at 165 (citing
Clewis, 922 SW.2d at 135).

Here, appdlant contends that if the complainant were intoxicated, his testimony would be factualy
insUfficent to support appellant's conviction. At trid, appdlant and his witnesses provided the only
testimony of the complainant' intoxication. Thearresting officer, aswell asthe eyewitness, testified that they
were closeenoughto the complainant to observe any sgns of intoxicationand did not remember perceiving
any. Further, the complainant aso testified that he was not intoxicated at the time of the incident. This
conflict in testimony does not appear so manifestly unjust or shocking to warrant finding fault with the fact
finder, especidly since the complainant's testimony was corroborated by severa other witnesses and the
physicd evidence of hisinjury.



Appelant also contends that the fact that an eyewitness claimed that the complainant was hit with
a bat rather than a gun makes the evidence factudly insufficient to sugtain his conviction. Appdlant
mischaracterizes this eyewitness tetimony. The witness in question, a taxi driver, states that appelant
appeared to be hitting the complainant with a sick or some other weapon hed withtwo handsand swung
with a bat-like motion. Thiswitness also clamsthat his view was obstructed, but he could see appelant
bringing aweapon down onthe complainant inabrutal fashion. Thiswitness never statesin the record that
gopdlant definitdy struck the complainant withabat or a gun. Further, though a police officer tedtified that
abat wasrecovered fromappel lant's car, and that this bat had no blood or tissue on it, this doesnot make
appellant's convictionso shocking or unjust to warrant overturning it, especialy since the State presented
testimony that a gun was aso found in appedlant's car. The complainant dso tetified that gppelant
assaulted him with a gun, which appelant again asserts raises the issue of hisintoxication.

The aleged intoxication of the complainant bears only on his credibility, a determination solely
withinthe province of the jury. In addressng asmilar factud sufficiency chalenge, the Court of Crimina
Appeds held:

None of these factors-that [the victim] was drunk, had trouble remembering the assault,

and had been extremely intoxicated previoudy—definitively favor or contradict the jury's

verdict; al bear ontheamount of credibility [thewitness] testimony should receive. While

the Court of Appeds obvioudy finds that the listed factors make the victim a less than

credible witness, this is only one possible interpretation; it is equaly plausble that the

victim's story, athough "confused,” is true and credible. The victim's testimony does not

weigh definitively in favor of, or againgt, Appdlant's guilt. As such, this determination is

within the exclusive province of the jury, and a court of appeds must show deference to
such ajury finding. Cain v. State, 958 SW.2d 404, 409 (Tex. Crim. App. 1997).

Here, it is obvious from the conviction that the jury chose to find the complainant's testimony, and the
testimony of the other State witnesses, more credible thanthe testimony of gppellant or hiswitnesses. This
determination, especidly in light of the eyewitness testimony and the severity of appdlant'sinjuries, is not
S0 contrary to the weight of the evidence to make the verdict unjust. Accordingly, under Cain, we mugt

defer to the jury's judgment on thisissue.



Because we are satisfied that the evidence presented at gppdlant's trid was factually sufficient to
support his conviction, we overrule appdlants fifth point of error.

Because we find no reversible error in the trid court's rulings, we affirm the judgment of the trid

court.

IS Paul C. Murphy
Chief Judtice
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