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The opinion issued in this case onNovember 4, 1999, is withdrawn, and the following
opinionisissued inits place.

Jose Angel Garciaappeals a conviction for aggravated robbery on the grounds that:
(1) the trial court failed to include a definition of reasonable doubt in the jury charge on
punishment; (2) the trial court erred in instructing the jury at punishment that his sentence
could be reduced through the award of good time; and (3) the jury charge requirement in

article 37.07 of the Texas Code of Criminal Procedure is unconstitutional. We affirm.



Reasonable Doubt Instruction

Appellant was charged with the aggravated robbery of a pavn shop, entered a guilty
plea, was found guilty by a jury, and was sentenced by the jury to seventeen years
confinement. During the punishment hearing, the State called a witness who testified that
appellant had previously robbed another pavn shop & gunpoint. The jury instructions on
punishment didnot instruct the jury that it could not consider the testimony of the extraneous
offense unless it found beyond a reasonable doubt that appellant had committed it. Nor did
appellant request such an instruction. Appellant’ sfirst point of error arguesthat the failure
to include such a reasonable doubt instruction allowed the jury to consider evidence of the
extraneous offense without determining that it was proven beyond a reasonabl e doubt.

A reasonable doubt instruction must be included in the jury charge at the punishment
phaseof trial when requested. See Mitchell v. State, 931 SW.2d 950, 954 (Tex. Crim. App.
1996). However, areasonable doubt instruction is not required to be given at the punishment
phase absent arequest. SeeFieldsv. State, No. 792-98, 1999 WL 715017, at *1 (Tex. Crim.
App. Sept. 15, 1999). Because appellant made no request in his case for areasonable doubt
instruction in the punishment phase, this point of error presents nothing for our review and
isoverruled.*

Parolelnstruction

Appellant’s second point of error argues that the trial court egregiously erred in
instructing the jury a punishment that his sentence might be reduced through the award of
good conduct time because a person convicted of aggravated robbery isnot eligible for such

areduction in either his full sentence or the time in which he could become eligible for

In the present case, the State dlicited testimony from appellant during the punishment phase
concerning his involvement in the extraneous offense. In that testimony, appellant readily admitted
robbing the other pawn shop and discussed the property that he had stolen. Appellant’s attorney not
only did not abject to this testimony, he openly discussed appellant’s participation in that pawn shop
robbery, without denial, during his closing argument. Because both appellant and his attorney freely
admitted that appellant committed the extraneous offense, we also conclude beyond a reasonable
doubt that the failure to instruct the jury on reasonable doubt did not contribute to appellant’s
punishment.



parole. His third point of error similarly argues that section 37.07 of the Texas Code of
Crimina Procedureviolateshisconstitutional rightsto due course of law and due process by
requiring suchaninstructionbecauseit did not apply to hisoffense. See Jiminezv. State, 992
S.W.2d 633, 638-39 (Tex. App.—Houston [1% Dist.] 1999, pet. granted) (holding 37.07
unconstitutional but finding that unobjectedto charge thereunder did not amount to egregious
harm).

The jury charge a the punishment phase in this case contained the following
language:

Under the law applicable in this case, the defendant, if sentenced to a
term of imprisonment, may earn time off the period of incarceration imposed
through the award of good conduct time. Prison authorities may award good
conduct time to a prisoner who exhibits good behavior, diligence in carrying
out prison work assignments, and attempts at rehabilitation.

* * * *

It cannot accurately be predicted how . . . good conduct time might be
applied to this defendant if he issentencedto aterm of imprisonment, because
the application of these laws will depend on decisions made by prison . . .
authorities.

Y ou may consider the existence of . . . good conduct time. However,
you are not to consider the extent to which good conduct time may be awarded
to. .. thisparticular defendant.

As appellant’s brief acknowledges, this instruction was mandated by article 37.07.
See Tex. Cobe CRIM. P. AnN. art. 37.07 § (4)(a) (Vernon 1998). Therefore, we have no basis
to conclude that the trial court erred a all, let alone egregiously, by complying with that
statutory requirement. See Boston v. State, 965 S.W.2d 546, 549-50 (Tex. App.—Houston
[14" Dist.] 1997, pet. ref’ d).

With regard to appellant’s constitutional challenge, to be preserved for appell ate
review, a complaint must generally be presented to the trial court by a timely request,
objection, or motion, stating the specific grounds for the ruling sought. See Tex. R. Arp. P.

33.1(a). Inthiscase, appellant has cited and we have found no portion of the recordat which



he raised a congtitutional challenge to article 37.07. Therefore, this contention presents
nothing for our review.? Accordingly, appellant’s second and third points of error are

overruled, and the judgment of the trial court is affirmed.

/sl Richard H. Edelman
Justice
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2 See Ladd v. Sate, 3 SW.3d 547, __ (Tex. Crim. App. 1999) (overruling appellant’s constitutional
challenges to ajury charge instruction on the law of parties because the constitutional arguments had
not been raised in the trial court and because the Almanza egregious harm standard does not apply
to charge errors implicating state or federal constitutiona rights).
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