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OPINION

Appdlant appedal s from two verdicts finding him guilty of aggravated robbery. Because sufficient
evidence supports the jury’ s findings, we affirm the tria court’s judgments.

I. Background

Appdlant was charged by indictment with two counts of aggravated robbery, trid cause No.
791,345 (appellate cause No. 14-99-00061-CR) and trial cause No. 791,772 (appellate cause No. 14-
99-00062-CR), committed on or about August 22, 1998, and August 25, 1998.



The evidence showsthat onthe evening of August 22, Orfdio Serrato wasworking at ashoe store
on West Gray with an employee, Linda Rivera. At closing time, about 8:55 p.m., appellant entered the
store. Serrato recognized appellant. They previoudy had worked at neighboring shoe storesat amal, and
Serrato at one time worked with gppellant’ swife. Appellant gpproached the cash register where Serrato
and Riverawere stlanding. Serrato said “hello” and asked how appelant was doing. Appe lant told them
he was rabbing them. Appellant pulled a pocket knife out of his pocket, unfolded the blade, and hdd it
to his 9de, showing the blade to Serrato and Rivera. Rivera described the knife' s blade as being four or
fiveinches.

Sarrato testified that he became nervous when he saw the knife. Appellant came behind the
counter to the register and told Serrato to open the register. Appellant told Serrato to give the door keys
to Riveraso she could lock the front door. Serrato gave some keysto Rivera, who went to the front door,
but rather than lock the store, Riveraran out the door. Serrato opened the cash register as ordered.
Appdlant stood behind Serrato holding the knife at appellant’s sde. Appdlant told Serrato to put the
money in abag. After Serrato did not move, however, appellant took the money from one register and
told Serrato to open the other register. Serrato opened the second register, whichwasempty. Appdlant
then ran out of the store, and Serrato called 911.

The evidencefurther showed that on August 25, 1998, Trenette Allenwasworking at ashoe store
near Wedeyanand Bissonnet. At about 8:55 p.m., gppellant entered the store and told Allen to give him
the money. Allen testified that gppellant “flicked” a knife, which she described as a “switch blade type
knife,” that was about “two or three inches.” She dso described the knife as a“ paring knife, that type of
knife” Allen told the jury that appelant held the knife by his body near his chest, “so no one from the
outsde could have seen it, just me.” Shetedtified that she was afraid. She opened the first register, gave
gppelant the money, and thenemptiedthe second register. Appdlant fled with themoney, and Allen caled
911.

Serrato, Rivera, and Allen picked appellant out of a photo spread as the robber. Police Sgt.
Defee tedtified that aknife is a deadly weapon and is cgpable of causing serious bodily injury or degth.



Appdlant’ swife testified that gppellant waswithher the night of August 22, 1998, and appellant’s
nephew testified that appellant waswithhimat about 9 p.m. August 25, 1998. Thejurorsfound appellant
guilty and made a deadly weapon finding on each charge and assessed punishment at forty yearsinprison
on the August 22 robbery, cause No. 791345, and thirty years on the August 25 robbery, cause No.
791772

1. Discussion

Appdlant complains, in four points of error in connection with each apped, that the evidence is
legdly and factudly insufficient to support the verdicts and the deadly wegpon findings.

When we review the legd sufficiency of the evidence, we view the evidence in the light most
favorable to the verdict and determine whether any rationd trier of fact could have found dl the essentid
elementsof the crime beyond areasonable doubt. See Jacksonv. Virginia, 443U.S.307,319(1979).
We apply this standard to both direct and circumstantia evidence cases. See Cambersv. State, 711
S.W.2d 240, 245 (Tex. Crim. App. 1986). Thejury isthe soletrier of fact and may judge the credibility
of awitness, reconcile conflictsintestimony, and may accept or reject any or al of the evidence on either
gde. See Chambersv. State, 805 SW.2d 459, 461 (Tex. Crim. App. 1991). When we review the
factua sufficiency of the evidence, we view al of the evidenceinaneutrd light, rather thaninthe light most
favorable to the prosecution, and set aside the verdict only if it is so contrary to the overwhelming weight
to the evidence asto be dearly wrong and unjust. See Johnsonv. State, 23S.W.3d 1, 6-7 (Tex. Crim.
App. 2000). We dso may set asdethe verdict if the evidence supporting it is so wesk that the result is
clearly wrong and manifestly unjust. See id. at 11. Wereview thejury’sweighing of the evidence and
may disagree withitsdetermination; we must, however, employ appropriatedeferenceto avoid subdituting
our judgment for that of thejury. Seeid. at 7. Any evaduation should not subgtantialy intrude upon the
jury’srole as the sole judge of the weight and credibility given to witnesstesimony. See id.

A person commits robbery if, in the course of committing theft as defined by Chapter 31 of the
Penal Code and withthe intent to obtain or maintain control of the property, he intentionally or knowingly
threatens or places another in fear of imminent bodily injury or desth. See TEX. PEN. CODE ANN. 8



29.02 (Vernon1994). A robbery becomes aggravated when aperson uses or exhibits a deadly weapon.
See TEX. PEN. CODE ANN. 8§ 29.03(a)(2)(Vernon 1994). A deadly wesgpon is anything manifestly
designed for the purpose of inflicting death or serious bodily injury or anything thet in the manner of itsuse
or intended use is capable of causing death or serious bodily injury. See TEX. PEN. CODE ANN. 8
1.07(a)(17)(Vernon 1994). A knife isnot adeadly weaponper se. See Thomasv. State, 821 SW.2d
616, 619 (Tex. Crim. App. 1991). The State must prove, therefore, that the knife was, inthe manner of
its use or intended use, capable of causing deathor serious bodily injury. See id. at 620. Wounds need
not be inflicted before aknife canbe considered adeadly weapon. See Davidson v. State, 602 S.W.2d
272, 273 (Tex. Crim. App. 1980). If no oneisinjured, the State must prove that the knife's capacity to
cause seriousinjury or death by the manner of its use, the size of the blade, threats made by the accused,
or the proximity of the accused and the victim. See Petrick v. State, 832 SW.2d 767, 770 (Tex.
App—Houston [14th Dist.] 1992, no pet.). A victim’'stestimony that he wasfrightened by the knife will
help support afinding that aknife was adeadly weapon. Seeid. A police officer’ s tesimony that aknife
could cause bodily injury or death dso may help support afinding that aknife is a deadly wegpon. See
Hicksv. State, 827 SW.2d 686, 690 (Tex. App.—Houston [1st Dist.] 1992, no pet.).

Appdlant complains primarily that the evidenceislegdly and factudly insufficient to prove he used
a deadly weapon and that the evidence will not support the ether the aggravating eement for the
aggravated robbery charges or the deadly weaponfindings. Appdlant arguesthat the evidence showsonly
that he held asmall knifein his hand, with only the blade exposed, and that appellant held the knife close
to appdlant’ s body each time. None of the victims testified that he or she feared serious bodily injury or
degth.

A victim does not have to testify specificaly that he or she feared serious bodily injury or desth.
The State may prove the dements of the offense and the aggravating dement with circumstantia evidence.
In connection with the August 22 robbery, Serrato tetified that gppelant was facing him and that when
gopdlant opened the knife, Serrato became nervous. Appellant walked around the counter and stood
behind Serrato and held the knife by appdlant’ sside. Serrato identified State’ sexhibit No. 1 asthe knife
that appdlant had used during the robbery, aknife withfive-inchblade. Astothe August 25 robbery, Allen
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agreed that when appellant showed the knife and asked for money, she was placed in fear of imminent
bodily injury or deeth. She tegtified that the knife, which she varioudy described as a switchblade type
knife or a paring knife, had a blade about two to three incheslong. Shetold jurors that appdlant hdd it
by appdlant’s body so she could see it but that no one outside the store could see it. Officer DefFee
tedtified that a knifeis a deadly weapon and is cgpable of causing serious bodily injury or degth.

Legdly and factudly sufficient evidence supports the aggravating e ement and the deadly weapon
finding for eachrobbery. Even though no onewasinjured in the robbery, the sufficient evidence showsthat
each knife was, inthe manner it intended use, cgpable of causing death or serious bodily injury. Appdlant
stood in proximity to the complainants, and reasonable jurors could have determined that ppellant showed
each knife to coerce acquiescence onthe part of the store employees. Thefolding pocket knifewith afive-
inchbladewas introduced into evidence, and the other knife was described as having atwo- or three-inch
blade. A complainant in each robbery tetified as to either fear or nervousness after the knives were
shown. SeeBilleyv. State, 895 SW.2d 417 (Tex. App—Amarillo 1995, no pet.) (holding that proof
that accused exposed knife blade to victim during robbery helps support finding that accused intended to
use knife in manner capable of causing deeth or serious bodily injury).

We overrule the four points of error with respect to the August 22 robbery (trial cause No.
791345, appellate cause No. 14-99-00061-CR) and the four pointsof error asto the August 25 robbery
(trial cause No. 791772, appellate cause No. 14-99-00062-CR).

[11. Conclusion

Having overruled the four points of error in connection with each appellate cause, we &firm the

judgments of thetrid court.

PER CURIAM

Judgment rendered and Opinion filed December 21, 2000.
Panel consists of Chief Justice Murphy, and Justices Amide and Hudson.
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